Case 1:13-cv-00966-RJL Document 16 Filed 12/20/13 Page 1 of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN INSURANCE ASSOCIATION
and NATIONAL ASSOCIATION OF
MUTUAL INSURANCE COMPANIES,

Plaintiffs,
V.

UNITED STATES DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT
and SHAUN DONOVAN, in his official
capacity as Secretary of Housing and Urban
Development,

Defendants.

Civil Action No. 13-cv-966 (RJL)

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Pursuant to Federal Rule of Civil Procedure 56, Plaintiffs American Insurance
Association and National Association of Mutual Insurance Companies move for summary
judgment on their claim that the Department of Housing and Urban Development’s rule
purporting to authorize disparate-impact claims is in excess of Defendants’ statutory jurisdiction,
authority, or limitations, or is otherwise not in accordance with law. In support of this motion,

Plaintiffs attach a memorandum of law with exhibits. Plaintiffs request an oral hearing under

Local Civil Rule 7(f).

December 20, 2013

/s/Kannon K. Shanmugam
Kannon K. Shanmugam (#474304)
Allison B. Jones (#991503)
WILLIAMS & CONNOLLY LLP
725 Twelfth Street, N.W.
Washington, DC 20005
Telephone: (202) 434-5000
Facsimile: (202) 434-5029

Counsel for Plaintiffs



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 1 of 47

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN INSURANCE ASSOCIATION
and NATIONAL ASSOCIATION OF
MUTUAL INSURANCE COMPANIES,

Plaintiffs,
V.

UNITED STATES DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT
and SHAUN DONOVAN, in his official
capacity as Secretary of Housing and Urban
Development,

Defendants.

Civil Action No. 13-cv-966 (RJL)

MEMORANDUM IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Kannon K. Shanmugam (#474304)
Allison B. Jones (#991503)
WILLIAMS & CONNOLLY LLP
725 Twelfth Street, N.W.
Washington, DC 20005
Telephone: (202) 434-5000
Facsimile: (202) 434-5029

Counsel for Plaintiffs



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 2 of 47

TABLE OF CONTENTS

INTRODUCTION ..ottt sttt sttt sttt st be et bt e nbeentesaeeas
BACKGROUND ...ttt ettt ettt et e st e st e e entesseenteeneesaeenseeneenes
A. Statutory Background .............ccoeviiiiiiiiiiiieicceceeee e
B. HUD’s Disparate-Impact Rule...........cccouveeiiiiiiiiiiieecieee e
C. Procedural HiStOTY ......c.coiuiiiiiiiiieiiecieeieee ettt et ees
ARGUMENT ...ttt ettt sttt et e st e e b e s st e e st enseeneesseenseeneeeseenseeneens

HUD’S DISPARATE-IMPACT RULE IS INCONSISTENT WITH THE FHA AND

THEREFORE INVALID.......ooiiiiiii et

A. The Text of the FHA Unambiguously Prohibits Only Intentional

IS CIIMINATION. ettt e et e e e e e e e e e e e e e e e e eeeeeaeaeeeeeeeeennnaaaens

B. The FHA’s History Confirms That It Does Not Permit Disparate-Impact

CLAIINS . et e e e e e e e e e e e e e e e e e e e eeaaaeeeaaeeneae

C. Construing the FHA To Permit Disparate-Impact Liability Would Raise

Serious Constitutional QUESIONS...........eeeiiiiiiieeeiiiee e e e e e

D. Construing The FHA To Permit Disparate-Impact Liability Would Be
Inconsistent With The McCarran-Ferguson Act And Would Disrupt The

Business Of HOmMeoWner’s INSUTANCE .......oovvveveveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees

CONCLUSION ...ttt st e st saneenee e



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 3 of 47

TABLE OF AUTHORITIES
CASES
2922 Sherman Avenue Tenants’ Ass’n v. District of Columbia, 444 F.3d 673

(DC.CIE 2000) ..ttt ettt ettt et s et et e et e s st enbeenaesseenseensesneenseeneeeneenseensenns 24
Alexander v. Sandoval, 532 U.S. 275 (2001) ..eeeeoriiieiieeeiie ettt e 13
American Bankers Ass’'n v. Nat’l Credit Union Admin., 271 F.3d 262 (D.C. Cir.

200T) ceneeiteee ettt b et h et ea e eh et e e e h e bbbt e bt et eebeeaes 9
American Bar Ass’n v. FTC, 430 F.3d 457 (D.C. Cir. 2005) ...cccveeeiiieeieeeiee e 10, 27
Bell Atlantic Telephone Cos. v. FCC, 131 F.3d 1044 (D.C. Cir. 1997) ..ccoviveeiieiieiiieieeieeeeee 10
Board of Education of the City School District of the City of New York v. Harris,

444 U.S. 130 (1979) ettt sttt sttt ettt st 12,19, 20
Brown v. Artery Organization, Inc., 654 F. Supp. 1106 (D.D.C. 1987)..ccccoiiieciiieieeeieeeeieeee. 4
Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S.

LOA (1994) ...ttt ettt ettt et e st et e bt e at e bt e e st e ae et e eneenneenee e 25
*Chevron, U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984).......... passim
City of Boerne v. Flores, 521 U.S. 507 (1997) c..uuue ittt ettt 29
City of Edmonds v. Oxford House, Inc., 514 U.S. 725 (1995) .ooooieoiiiiiieeeeeeeeeeee e 23
City of Mobile v. Bolden, 446 U.S. 55 (1980) ..c..eeviieiieieeiteeeeeete ettt 13,17
Dehoyos v. Allstate Corp., 345 F.3d 290 (5th Cir. 2003) ......cooeriiriinieiinicneecneeeeeeeee 35,36
Department of Treasury v. Fabe, 508 U.S. 491 (1993)...cccoiiiiiiiieieeeeeeeeeeeeeeeee e 31,34
Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Construction

Trades Council, 485 U.S. 568 (1988) .....ueieuiiieiiiieiieeeiee ettt ettt saee e e eaaee s 27
FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000) .......cccovevieerieneeaanne 10, 27, 30
Fischer v. University of Texas at Austin, 133 S. Ct. 2411 (2013) c.eeoveievieeiieieeieeeeeeeee e 30
Freeman v. Quicken Loans, Inc., 132 S. Ct. 2034 (2012) .eooueeiiiiiieeieeieeeeeee e 9,14
General Dynamics Land Systems, Inc. v. Cline, 540 U.S. 581 (2004) .....ccccvvveieeriieeniieerieeenen. 10

Greater New Orleans Fair Housing Action Ctr. v. HUD, 639 F.3d 1078 (D.C. Cir.
20T L) ettt h e et e be et et ettt a et eaeeaees 4

i



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 4 of 47

Page
Cases—continued:
Griggs v. Duke Power Company, 401 U.S. 424 (1971) ccooeiiiiiieieeeeeeeeeeee e 22
Gross v. FBL Financial Services, Inc., 557 U.S. 167 (2009) .......ceovieeriieeieeeieeeee e 18
Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205 (1979) .cccveevieviieiieieeieeeeee 31
Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1 (2000)..........cccoee....... 11
Hazen Paper Co. v. Biggins, 507 U.S. 604 (1993).....cooiiiiiiiiieeieeeeeeeeee et 11
Hearth, Patio & Barbecue Ass’n v. Department of Energy, 706 F.3d 499 (D.C.

L 2003) ettt b et h et et h ettt e h e bt et ehe et et 9,10
Humana, Inc. v. Forsyth, 525 U.S. 299 (1999) ....cooiiioieeeeeeee ettt e 34
Insurance Commissioner v. Engelman, 692 A.2d 474 (Md. 1997) ....oovviieiieiiiieieeieeeeeee 33
International Brotherhood of Teamsters v. United States, 431 U.S. 324 (1977) ccccvvevevvveennenn. 3,11
Jama v. ICE, 543 U.S. 335 (2005).....eeiteiiieiteteteeeerte ettt ettt sttt ettt s 24
Kartman v. State Farm Mutual Automobile Insurance Co., 634 F.3d 883 (7th Cir.

20T 1) ettt bt e h e sh ettt h e e bt e a b e bt e bt et eate it enneas 31
Life Insurance Ass’'n v. Commissioner of Insurance, 530 N.E.2d 168 (Mass. 1988).................... 34
Magner v. Gallagher, 132 S. Ct. 548 (2011).eiiiiiiiieiieieeiteee ettt 1,4,5
Massachusetts v. Department of Transportation, 93 F.3d 890 (D.C. Cir. 1996) ........ccccceveenn.en. 38
MCI Telecommunications Corp. v. AT&T Co., 512 U.S. 218 (1994) ....oevvveeiiiieieeeeeeeeee, 27
Meacham v. Knolls Atomic Power Laboratory, 554 U.S. 84 (2008).......cccovveervvrercrieeerieeereeennen. 30
Metropolitan Washington Airports Authority v. Citizens for Abatement of Aircraft

Noise, INc., 50T U.S. 252 (1991)...uieuiiieieeeeee ettt e 28
Miller v. Johnson, 515 U.S. 900 (1995) ...coouiieoieeeeee e e 26, 28, 29, 30
NAACP v. American Family Mutual Insurance Co., 978 F.2d 287 (7th Cir. 1992).........cc..c........ 35
NACS v. Board of Governors of Federal Reserve System, No. 11-2075 (RJL),

2013 WL 3943489 (D.D.C. July 31, 2013).c.ciiieiieieeieieeeeeeeee e 8, 10, 38

il



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 5 of 47

Page

Cases—continued:
National Community Reinvestment Coalition v. Accredited Home Lenders

Holding Co., 573 F. Supp. 2d 70 (D.D.C. 2008) .....ecceeiieieeieriieieeieeeesie et 4
Nationwide Mutual Insurance Co. v. Cisneros, 52 F.3d 1351 (6th Cir. 1995).......cccceeevvieennenee. 35
Natural Resources Defense Council v. Reilly, 983 F.2d 259 (D.C. Cir. 1993) ....cccovveecvveereeenneen. 27
North Carolina Fisheries Ass’'n v. Gutierrez, 518 F. Supp. 2d 62 (D.D.C. 2007) .....cccvverveerrannnns 9
Ojo v. Farmers Group Inc., 600 F.3d 1205 (9th Cir. 2010) (en banc) .......ccceeeeveeercrveerreeerreeennen. 34
Raytheon Co. v. Hernandez, 540 U.S. 44 (2003) ....ooooiieiiieiieeieeeieeteeee et 3,11,12,22
Regents of University of California v. Bakke, 438 U.S. 265 (1978)..ccccvveeeiiieiiieeieeeieeeeiee e, 28
*Ricci v. DeStefano, 557 U.S. 557 (2009) ....ccuieiiiiiieiieeieeieeie ettt passim
Rust v. Sullivan, 500 U.S. 173 (1991t 27
Saunders v. Farmers Insurance Exchange, 537 F.3d 961 (8th Cir. 2008)..........ccccvevveeuennee. 35,36
Schindler Elevator Corp. v. United States ex rel. Kirk, 131 S. Ct. 1885 (2011).ccceevevvreecrieennnnnn. 12
Sebelius v. Cloer, 133 S. Ct. 1886 (2013) ..oeeeuiiieeieeeeeeeeee et e e e eas 20
Sierra Club v. EPA, 292 F.3d 895 (D.C. Cir. 2002) ....c.coiieiieieieeieeiesieee ettt sie e 8
*Smith v. City of Jackson, 544 U.S. 228 (2005) ...cecuieiiieiieiieeieeie ettt passim
Town of Huntington v. Huntington Branch, NAACP, 488 U.S. 15 (1988).....cccoceeevvievcieeiieeenen. 25
Township of Mount Holly v. Mt. Holly Gardens Citizens in Action, Inc., 133 S. Ct.

2824 (2013 ittt et ettt e et e et e e et e e e baeeetaeeebeeeanreeennbeeeenreeennaeas passim
United States ex rel. Attorney General v. Delaware & Hudson Co., 213 U.S. 366

(1909) ettt ettt et ettt a e e bt et e e ae e te et e ent e bt enteenteteenne e 27
University of Texas Southwestern Medical Center v. Nassar, 133 S. Ct. 2517

(2003 ettt et b e et ettt et e a e e bt et e enee st enteenteaeenteentenneenne e 24
Village of Arlington Heights v. Metropolitan Housing Development Corp., 429

UL S, 252 (1977) ettt ettt ettt sttt ettt et e sat e st enae st e neenee e 11,29

v



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 6 of 47

Page
Cases—continued:

Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989)....c.cooviiriiiiieniieiieeieeieeee et 3
Washington v. Davis, 426 U.S. 229 (1976) ...c.eeeeoeeeeiiieeiie ettt ettt 11,29
CONSTITUTION, STATUTES AND REGULATIONS
U.S. Const. AMENA. XIV it e e e e e et e e e e e e s eesabareeeeeas 11,29
LS. ConSt. ATt. VI, CL 2.ttt ettt e e e e e ettt e e e e s e s s s abaereeeeeseenians 34
SULSICL§ TOO(2)(A) ettt ettt b e st be ettt et bbb e b b enees 8
S ULSICL§ TOO(2)(C) vttt sttt st sttt ettt sae s b sae et 8
KIS ULS.C. §§ TOLT1 @F SG..ccuuiiaaiiieeiieeeiee ettt et ettt et e e e e e e saaeeennseeenseeenens passim
IS ULSICL § TOT Lottt ettt st 34
IS ULSICL § TOT2(D) ettt sttt b e 34,35
20 U.S.C. §§ 1001 €F SEG...cvieiiieiieiieiiieieteeeteeee ettt 19
29 U.S.C. § 023(@) ettt ettt ettt b et 14
29 U.S.C. § 023()(1) ettt ettt et 15
29 U.S.C. § 023()(2)renverereeeiieieeitetee ettt sttt ettt ettt ettt sttt ettt 15,16
A2 US.C. § 1073ttt sttt 13,17
42 U.S.C. § T973C(D) ettt sttt ettt 17
A2 U.S.C. § 2000d....... ettt ettt ettt sttt b e bbbt ene e 13
42 U.S.C. § 2000€-2(Q) veververreruermeeiieieienientenieete st ettt ettt te st e st st saeebe et ebeese et e s e s estenaesreeeeeneene 14
42 U.S.C. § 2000€-2(2)(1).euveereemermeemieienienienieriesteett ettt ettt sbe st est ettt ettt s bt sbeebeeseeseeneene 15
42 U.S.C. § 2000€-2(2)(2).eveeveemeemeemremrenienienrerieeieeieeitetestestestestesaesue ettt eseesaesenaesaesaeeresaeeseennens 15,16
42 U.S.C. § 2000€-2(K) veuveverrermeriieiieiesienteete sttt ettt ettt ettt sbe st ebe bt e st e et e b e st et sbeebe bt eaeeneene 22
FAD U.S.C. §§ 3001 @ SEG...eeeuieeeiiaiieeiieiiieeie ettt ete et e e teesteesaeebeessaeenseessbeeseessseenseens passim



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 7 of 47

Page
Constitution, statutes and regulations—continued:
A2 U.S.C.§ 3001ttt sttt st b et 2
42 U.S.C. § 3004(Q) .ueeeiereeeeiieeiiieeiieeeiteeeiteeeiteeesteeesaeeessbeeesaseessseesssseesssaeessaeesnseeesnseeennsens passim
42 U.S.C. § 3004(D) ceeieeeieeiieeeiee ettt et e e e et e e b e et e e e eab e e e are e eareeetreeennreas passim
42 U.S.C. § 3004(1) (1) cvreeereieeiiieeieeeeite et e et e ettt eertte e etee e e aeeessbaeessbeeessseessseesnsseessneesnseeas passim
42 U.S.C. § 3004(1)(2) cvreeerreeeirie ettt et e e e et e e aee e e be e e sareeeeabeeeeaseeeaseesrseeeaneeas passim
A2 ULS.C. § 3005 ittt tte et e e et e e ae e e tbe e e etaeeesaeeetaeeebaeeetaeeenraeeenneeennreas passim
42 U.S.C. § 3005(Q) wnvenverereieiieiieiteieteetetee sttt ettt et sttt ettt sttt 22
A2 U.S.C. § 3005(C) wnveritiniietieiteeete ettt ettt st b ettt ettt st b et b et 23
A2 TU.S.C. § 3000 ittt ettt ettt ettt e et e e tee s beesateeabeensaesnbeeseeenbeenseeenseenne passim
42 U.S.C. § 3007(D)(1) ceererieeririieiieieteeet ettt ettt b e 23
42 U.S.C. § 3007(D)(4) vevereeniemieiieieieeeeeteete ettt sttt sttt 23
A2 U.S.C. § T2112(B) ettt sttt ettt ettt 22
24 C.F.R. §§ T00.5 @ SEG. c.uvveeiieeeiie ettt ettt sttt et s bt e st e s bt e s eeabeeeneee 6
24 C.FR. G 100500 ...ttt sttt ettt ettt b bbbt 6
24 C.FR. § 100.500(@)...c.uceueeueeieeieeieietetestesteete ettt st ettt ettt s ae b et 6
24 C.F.R. § 100.5000C) (1) 1euvtrtertiriieiteiteieiestentesteste ettt ettt sttt ettt ettt be e ebe e 6
24 C.FR. § 100.500(C)(2) . euveeververueemieiieieiententesteste ettt ettt sttt st ssesae e s 6
24 C.F.R. § 100.500(C)(3) euveevertermeemeeiteteiententesteste sttt ettt ettt ettt ettt et ettt st sbesaeebeebeeaees 6
54 Fed. Reg. 3232 (Jan. 23, 1989) c..cuiiiiieeee et 25
76 Fed. Reg. 70,921 (NOV. 16, 20T 1) ..ccuiiiiiiiiiiiieseeeeee ettt 4
78 Fed. Reg. 11,460 (Feb. 15, 2013) ..ooiiiiiiiiieieee ettt e passim
Alaska Stat. § 21.36.000 ......co.oiiriiiiee et 33
Alaska Stat. § 21.39.030 ....c.ooiiiiiiie e e 33

Vi



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 8 of 47

Page
Constitution, statutes and regulations—continued:
Colo. Rev. Stat. § 10-4-403 ..ottt sttt b ettt et sbe e 33
Colo. Rev. Stat. § 10-4-403(1).ecuieieiieieeieieeie ettt ettt ettt sttt e e et e steentesseeseeenseeneenseas 33
Colo. Rev. Stat. § 10-4-403(1)(C) «oveerreeruerienieeieeitenie ettt sttt ettt sttt et sbe e enne s 33
| O O e [T B 3K 1 I RS RRS 33
215 111 ComP. StAL. 5/424(3) cueeeeeeieeeeeeeee ettt ettt ettt e 33
Ky. Rev. Stat. ANn. § 304.12-085...ccneiiiiieieeeeeee ettt ettt nes 33
Mass Gen. Laws ANn. Chapter 175 ......oooiiiiiiiiieie ettt ettt et sae e snreesee s 33
Md. Code Ann. Ins. § 27-50T(C)(1) veeerrieeiiieeiieeeiie ettt et eee et e e bee e aeeeseaeeenes 33,36
Me. Rev. Stat. Title 24-A, § 2303(1)(G).eeveeuerierriiierieniteie ettt 33
Me. Rev. Stat. Title 24-A, § 2303(2) c.veeeerieieeieeieie ettt ettt e seeeneeees 33
MO. ReV. Stat. § 379.318(2)..ecueeieriieiieteeteee ettt sttt 36
INLY . INS. LAW § 3201 1ttt sttt ae et e st e b et eene et e eneens 32
OKkla. Stat. Ann. Title 36, § 985 . ..ottt 33
S.C. Code Ann. § 38-75-1210(B)(1)..eecuteeerieiieieeiereeieetteie ettt 33,36
Tenn. Code Ann. § 56-5-303(2)(2)(d).reeeccrrieiiriieiiieeeiee e e 33, 36
Tex. Ins. Code ANN. § 544.002 ......ooo et e et e et e e e e eaaaa e e ennes 33,36
Va. Code Ann. § 38.2-T1904(A)(3) cueerrteierienieeeet ettt sttt ettt st 34
WL VA €A § 33-20-3 ..ottt ettt sttt et ettt e e n e te et e neeeneens 33
Wis. Stat. ANN. § 626.12(2) eouieiieiieieeteeee ettt 33

MISCELLANEOUS

114 Cong. REC. 2283 (19608 ...ueeuiieeieiieieeiesteeie ettt ettt ettt et teesaesseesseesaesseensesssenseensens 21
114 Cong. REC. 2530 (1968) ....eeiiiieiiiieeiiee ettt ettt ettt s e e e aae e sabee e snbeeesnseesnnseeennns 21
114 Cong. REC. 3129 (1968) ...ueeuiieeieiieieeiiesteeie ettt sttt et e esseenseesaesseenseessenseensens 21

vii



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 9 of 47

Page

Miscellaneous—continued:
114 Cong. ReC. 3252 (1908) ...ttt sttt sttt et st 21
114 Cong. REC. 3421 (1908) ..uueeueiieieiieie ettt ettt ettt sttt ettt beentesaeesesnaesneenneas 21
114 Cong. ReC. 3422 (1908) ...ttt sttt sttt ettt s 21
114 Cong. REC. 5643 (1908) ....eeuiiiieiieieeesteeee ettt sttt et beentesaeesesnaesseenneas 21
Actuarial Standards Board, Task Force to Revise ASOP No. 12, Actuarial

Standard of Practice: Risk Classification (for All Practice Areas) (Dec. 2005)..................... 32
American Academy of Actuaries, Committee on Risk Classification, Risk

Classification: Statement of Principles (2013) ......oocuieeiiieeiiieeeeeeee e 32
American Heritage Dictionary (1969)........coocuvioiiiiiiiiiiiieiieeeeeeee e 12,13, 14
Casualty Actuarial Society, Board of Directors, Statement of Principles

Regarding Property and Casualty Insurance Ratemaking (May 1988) ......ccccoevvvviienvennnnne. 32
H.R. Rep. No. 711, 100th Cong., 2d Sess. 89 (1988) ....cceuiieiiieeiiieeieeeee et 26
Kenneth S. Abraham, Efficiency and Fairness in Insurance Risk Classification, 71

Va. L. REV. 403 (1985) ettt sttt ettt e s e naeenaeeneeaeas 31
Michael J. Miller, Disparate Impact and Unfairly Discriminatory Insurance

Rates, Casualty Actuarial Society E-Forum (2009)..........ccooviiiiiieiiieeeeeeeeee e 35
National Association of Insurance Commissioners, Property & Casualty Model

Rating Law (Prior Approval Version), NAIC 1780 (2009).......ccccueeeiieeeiiieerieeeeieeeeiee e 32
Remarks on Signing the Fair Housing Amendments Act of 1988, 24 Weekly

Comp. Pres. Doc. 1140 (Sept. 13, 1988) .uuiieiiieeieeeiteee ettt e e 25
Rigging Antidiscrimination Law, Wall St. J., Nov. 19, 2013 ......cccooiiiiiiiieieeeeee e 2
Ronen Avraham, The Economics of Insurance Law—A Primer, 19 Conn. Ins. L.J.

29 (2012) ettt ettt b et bbbt e h e e bt et e eh b e bt e beeate it enneas 31
Staff of H. Comm. on Oversight and Gov’t Reform et al., 113th Cong., DOJ’s

“Quid Pro Quo” with St. Paul: How Assistant Attorney General Thomas

Perez Manipulated Justice and Ignored the Rule of Law (Comm. Rep. 2013)................. 1,4,5
1 Steven Plitt, et al., Couch on Insurance (3d rev. e€d. 2009) .......coceeiiiriiiiiiiiieeeeeee e 31
Webster’s Third New International Dictionary (1971) ....ccoccvveeeoiieniiiiniieeniieeeeeeene 11,12, 13, 14

viii



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 10 of 47

Plaintiffs American Insurance Association (AIA) and the National Association of Mutual
Insurance Companies (NAMIC) respectfully submit this Memorandum in Support of their Mo-
tion for Summary Judgment.

INTRODUCTION

On February 15, 2013, the United States Department of Housing and Urban Development
(HUD) promulgated a final rule purporting to interpret the Fair Housing Act (FHA) to prohibit
housing-related activities that, although not motivated by intent to discriminate, result in a dis-
parate impact on certain protected groups. See Final Rule, Implementation of the Fair Housing
Act’s Discriminatory Effects Standard, 78 Fed. Reg. 11,460 (Feb. 15, 2013) (Disparate-Impact
Rule), attached as Ex. A. Plaintiffs are two of the Nation’s largest trade associations represent-
ing homeowner’s insurers. On June 26, 2013, Plaintiffs filed this suit challenging the Disparate-
Impact Rule and seeking declaratory and injunctive relief against HUD and its Secretary, Shaun
Donovan. In their complaint, Plaintiffs raised a single claim: viz., that Defendants violated the
Administrative Procedure Act (APA) by promulgating the Disparate-Impact Rule, because the
FHA unambiguously prohibits only intentional discrimination and not practices that result in a
disparate impact.

Plaintiffs now move for summary judgment on their APA claim. At bottom, that claim
presents a clean legal question: namely, whether disparate-impact claims are cognizable under
the FHA. The Supreme Court has granted review twice to address that question, see Township of
Mount Holly v. Mt. Holly Gardens Citizens in Action, Inc., 133 S. Ct. 2824 (2013); Magner v.
Gallagher, 132 S. Ct. 548 (2011), but in each instance the cases were derailed by parties that
feared the challengers would prevail. See Staff of H. Comm. on Oversight and Gov’t Reform et

al., 113th Cong., DOJ’s “Quid Pro Quo” with St. Paul: How Assistant Attorney General Thomas



Case 1:13-cv-00966-RJL Document 16-1 Filed 12/20/13 Page 11 of 47

Perez Manipulated Justice and Ignored the Rule of Law 64 (Comm. Rep. 2013) (Perez Report);
Rigging Antidiscrimination Law, Wall St. J., Nov. 19, 2013, at A16.

Because this case will potentially present the Supreme Court with an opportunity not only
to address the question but to resolve it once and for all, and because the question has already
been the subject of literally thousands of pages of briefing in the two prior Supreme Court cases
(including two merits briefs from the Justice Department), Plaintiffs file this motion now in an
effort to streamline proceedings before this Court and to expedite the ultimate resolution of this
question—a question of exceptional importance not only to the insurance industry, but beyond.
And Plaintiffs respectfully submit that the answer to the question is clear. Because the Dispar-
ate-Impact Rule is contrary to the unambiguously expressed intent of Congress in the text of the
Fair Housing Act, HUD acted in excess of its statutory authority, and not in accordance with law,
when it promulgated the rule. Plaintiffs’ motion for summary judgment should therefore be
granted.

BACKGROUND
A. Statutory Background

Congress enacted the Fair Housing Act in 1968 to “provide, within constitutional limita-
tions, for fair housing throughout the United States.” 42 U.S.C. § 3601. As originally enacted,
Section 804(a) of the FHA made it unlawful “[t]o refuse to sell or rent after the making of a bona
fide offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or de-
ny, a dwelling to any person because of race, color, religion, or national origin.” 42 U.S.C.
§ 3604(a). Section 804(b) of the FHA, in turn, made it unlawful to “discriminate against any
person in the terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of
services or facilities in connection therewith because of” the same characteristics. 42 U.S.C.

§ 3604(b). Those provisions were subsequently amended to add sex, familial status, and handi-

2
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cap to the list of protected characteristics. See 42 U.S.C. § 3604(a) and (b) (1974); 42 U.S.C.
§ 3604(a), (b), (H(1), and (£)(2) (1988).

In interpreting other federal statutes that prohibit discrimination on the basis of protected
characteristics, the Supreme Court has drawn a distinction between those that prohibit only “dis-
parate treatment” and those that prohibit practices with a “disparate impact.” Raytheon Co. v.
Hernandez, 540 U.S. 44, 52 (2003). “Disparate treatment” is intentional discrimination: it oc-
curs when the defendant “has treated [a] particular person less favorably because of a protected
trait.” Ricci v. DeStefano, 557 U.S. 557, 577 (2009) (internal quotation marks and citation omit-
ted). In order to show disparate treatment, the plaintiff must prove that the defendant acted with
“discriminatory intent or motive.” Id. (internal quotation marks and citation omitted). A claim
for “disparate impact,” by contrast, seeks to hold a defendant liable for adopting a “practice[]
that [is] facially neutral in [its] treatment of different groups but that in fact fall[s] more harshly
on one group than another and cannot be justified by business necessity.” Raytheon, 540 U.S. at
52 (quoting International Brotherhood of Teamsters v. United States, 431 U.S. 324, 335 n.15
(1977)). As the name suggests, a disparate-impact claim may succeed “without evidence of the
employer’s subjective intent to discriminate.” Id. at 52-53 (quoting Wards Cove Packing Co. v.

Atonio, 490 U.S. 642, 646 (1989)).

! Other sections of the FHA prohibit more specific conduct using similar statutory language.
As amended, Section 805 makes it unlawful for “any person or other entity whose business in-
cludes engaging in residential real estate-related transactions to discriminate against any person
in making available such a transaction, or in the terms or conditions of such a transaction be-
cause of” the protected characteristics. 42 U.S.C. § 3605. Section 806 makes it unlawful “to de-
ny any person access to or membership or participation in any multiple-listing service, real estate
brokers’ organization or other service, organization, or facility relating to the business of selling
or renting dwellings, or to discriminate against him in the terms or conditions of such access,
membership, or participation, on account of” the protected characteristics. 42 U.S.C. § 3606.
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The question presented in this case is whether disparate-impact claims are cognizable un-
der the FHA. While other courts of appeals have held that the FHA permits disparate-impact
claims, the D.C. Circuit has not yet addressed the question, see Greater New Orleans Fair Hous-
ing Action Ctr. v. HUD, 639 F.3d 1078, 1085 (D.C. Cir. 2011) (assuming, without deciding, that
disparate-impact liability is available), and judges in this district have reached differing results.
Compare National Community Reinvestment Coalition v. Accredited Home Lenders Holding
Co., 573 F. Supp. 2d 70, 77-79 (D.D.C. 2008) (Sullivan, J.) (holding that the FHA permits dis-
parate-impact claims), with Brown v. Artery Organization, Inc., 654 F. Supp. 1106, 1115-1116
(D.D.C. 1987) (Greene, J.) (holding that it does not, at least against private defendants).

B. HUD’s Disparate-Impact Rule

On November 7, 2011, the Supreme Court granted certiorari in Magner, supra, which
presented the question whether disparate-impact claims are cognizable under the FHA. At the
time, the General Counsel of HUD considered the grant of certiorari to be “very problematic.”
Perez Report 30 (quoting HUD General Counsel Helen Kanovsky). Just nine days after the
Court granted certiorari in Magner, HUD proposed a rule that would permit disparate-impact lia-
bility under the FHA. See 76 Fed. Reg. 70,921 (Nov. 16, 2011). In the rule, HUD proposed to
“prohibit housing practices with a discriminatory effect, even where there has been no intent to
discriminate.” Id.

Of particular relevance to Plaintiffs here, the proposed rule specifically took aim at
homeowner’s insurers. The rule identified “the provision and pricing of homeowner’s insur-
ance” as an “[e]xample[] of a housing policy or practice that may have a disparate impact on a
class of persons delineated by characteristics protected by the Act.” 76 Fed. Reg. 70,924. The

rule marked the first time that HUD had formally taken the position that insurers were subject to
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disparate-impact liability in connection with the provision and pricing of homeowner’s insur-
ance.

In response, both Plaintiffs submitted comments on behalf of their members, which the
rule proposed to regulate. See Ex. B (AIA Comments, filed Jan. 17, 2012); Ex. C (NAMIC
Comments, filed Jan. 17, 2012). First and foremost, Plaintiffs pointed out that the Supreme
Court was expected soon to decide whether the FHA prohibits only intentional discrimination,
Ex. B, at 3-4; Ex. C, at 3-4, and Plaintiff NAMIC specifically asserted that it would be incon-
sistent with the statutory language to prohibit practices that result in a disparate impact without
any evidence of discriminatory intent, id. In addition, Plaintiffs argued that applying disparate-
impact analysis to the insurance industry would contravene state law and thus violate the McCar-
ran-Ferguson Act, 15 U.S.C. §§ 1011 ef seq., which entrusts insurance regulation to the States.
Ex. B, at 2-3; Ex. C, at 6-9. Plaintifft NAMIC further contended that disparate-impact liability
would be fundamentally inconsistent with risk-based pricing, one of the cornerstones of the in-
surance business, Ex. C, at 4-6, and noted that insurers would have special difficulties with bur-
dens of proof because “insurers do not collect data on race and ethnicity” and in some instances
cannot do so because of state law, id. at 12.

As noted above, while HUD’s proposed rule was pending, Magner settled; it later came
to light that then-Assistant Attorney General for Civil Rights (now Secretary of Labor) Tom Pe-
rez had played a central role in the settlement effort. See Perez Report 64. Soon after, however,
another challenge to disparate-impact liability was filed in the Supreme Court. See Township of
Mount Holly v. Mt. Holly Gardens Citizens in Action, Inc., No. 11-1507 (pet. for cert. filed June

11, 2012). On February 15, 2013, while the Court was awaiting a brief from the Solicitor Gen-
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eral on whether to grant review in Mount Holly, HUD promulgated its final rule. See 78 Fed.
Reg. 11,460.

The Disparate-Impact Rule, codified at 24 C.F.R. §§ 100.5 et seq., provides that
“[1]iability may be established under the Fair Housing Act based on a practice’s discriminatory
effect . . . even if the practice was not motivated by a discriminatory intent.” 24 C.F.R.
§ 100.500. “A practice has a discriminatory effect where it actually or predictably results in a
disparate impact on a group of persons or creates, increases, reinforces, or perpetuates segregated
housing patterns because of race, color, religion, sex, handicap, familial status, or national
origin.” 24 C.F.R. § 100.500(a). In addition, the Disparate-Impact Rule purported to establish a
burden-shifting framework for disparate-impact claims. Under that framework, the plaintiff first
must prove “that a challenged practice caused or predictably will cause a discriminatory effect.”
24 C.F.R. § 100.500(c)(1). If the plaintiff meets that burden, the defendant must show that “the
challenged practice is necessary to achieve one or more substantial, legitimate, nondiscriminato-
ry interests.” 24 C.F.R. § 100.500(c)(2). If the defendant makes that showing, the plaintiff “may
still prevail upon proving that the substantial, legitimate, nondiscriminatory interests supporting
the challenged practice could be served by another practice that has a less discriminatory effect.”
24 C.F.R. § 100.500(c)(3).

To justify its position that the FHA authorized disparate-impact liability, HUD relied on
the FHA’s prohibitions against “otherwise mak[ing] unavailable or deny[ing]” a dwelling, 42
U.S.C. §3604(a) and (f)(1), and against “discriminat[ing]” in certain housing-related transac-
tions, 42 U.S.C. §§ 3604(b) and (f)(2), 3605, 3606. See 78 Fed. Reg. 11,465-11,466. The for-
mer, HUD claimed, shows that disparate-impact liability is available because it “focuses on the

effects of a challenged action rather than the motivation of the actor” and is “similar to the ‘oth-
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erwise adversely affect’ formulation that the Supreme Court found to support disparate impact
liability under Title VII and the ADEA.” Id. at 11,466. HUD asserted that the prohibition
against “discriminat[ing]” supported its interpretation because a discriminatory effect could be a
form of discrimination and, in HUD’s “experience,” an expansive interpretation of the word is
necessary to achieve the statute’s purpose. Id.

HUD offered only cursory responses to Plaintiffs’ insurance-related comments. Regard-
ing the McCarran-Ferguson Act, HUD claimed that it was not bound by McCarran-Ferguson be-
cause that law merely “instructs courts on how to construe federal statutes.” 78 Fed. Reg.
11,475. HUD dismissed Plaintiffs’ concern that the business of insurance was incompatible with
disparate-impact liability, claiming that, under its proposed framework, insurers had the oppor-
tunity to show that their premiums were supported by “legally sufficient justification.” Id. And
HUD summarily rejected Plaintiffs’ concern about insurers’ inability to collect the data neces-
sary to defend themselves because of state insurance laws and industry practice, asserting that
“[t]he burden of proof is not more difficult for insurers than for a charging party or plaintiff al-
leging that an insurance practice creates a discriminatory effect.” /d.

The Disparate-Impact Rule took effect on March 18, 2013. On May 17, 2013—nearly
seven months after the Supreme Court initially solicited his views—the Solicitor General filed a
brief recommending that the Court deny certiorari in Mount Holly on the ground that “[n]o court
of appeals has considered the final rule[] and it would be appropriate for this Court to allow
courts to implement HUD’s recent guidance.” U.S. Br. at 6, Mount Holly, supra. Notwithstand-
ing the Solicitor General’s recommendation, the Supreme Court granted certiorari in Mount Hol-

ly on June 17, 2013.
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C. Procedural History

On June 26, 2013, Plaintiffs filed this lawsuit, contending that the Disparate-Impact Rule
was invalid because the FHA unambiguously prohibits only disparate treatment and not disparate
impact.> On August 15, 2013, Defendants filed a motion for a stay of proceedings, contending
that “[i]t is apparent from the face of the Complaint that plaintiffs seek to litigate the same issue
of statutory interpretation that the Supreme Court is set to decide in Mount Holly.” Defs.” Unop-
posed Mot. to Stay Proceedings, ECF No. 12, at 3. Plaintiffs agreed not to oppose the stay mo-
tion but informed Defendants of Plaintiffs’ desire to move expeditiously with a motion for sum-
mary judgment in the event of a settlement in Mount Holly. On August 29, 2013, this Court
granted a stay, asking the parties to advise the Court of the need for any further proceedings in
this action within 30 days of the Supreme Court’s disposition of Mount Holly. See Minute Or-
der. On November 15, 2013, the Supreme Court dismissed Mount Holly pursuant to the parties’
settlement. The parties here filed a joint motion to lift the stay on December 16, 2013, and the
Court granted that motion, lifting the stay, on December 20, 2013. See Order, ECF No. 15.

ARGUMENT

b (13

Under the APA, a court must set aside agency action that exceeds the agency’s “statutory
jurisdiction, authority, or limitations,” 5 U.S.C. § 706(2)(C), or that is “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law,” 5 U.S.C. § 706(2)(A). The Dis-
parate-Impact Rule fails at the first step of the familiar two-step framework for reviewing an

agency’s interpretation of a statute that it administers, because this is a case in which “Congress

? Because Plaintiffs’ members are “object[s] of the action . . . atissue,” it is “self-evident”
that Plaintiffs have standing: there is “little question that the action . . . has caused [Plain-
tiffs’ members] injury[] and that a judgment preventing . . . the action will redress it.” Sierra

Club v. EPA, 292 F.3d 895, 900 (D.C. Cir. 2002) (internal quotation marks and citation omitted);
accord, e.g., NACS v. Board of Governors of Federal Reserve System, No. 11-2075 (RJL), 2013
WL 3943489, at *11 (D.D.C. July 31, 2013).
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has directly spoken to the precise question at issue.” See Chevron, U.S.A., Inc. v. Natural Re-
sources Defense Council, 467 U.S. 837, 842-843 (1984). The text and history of the FHA un-
ambiguously indicate that the FHA prohibits only disparate treatment and not disparate impact.
Where, as here, “the intent of Congress is clear, that is the end of the matter; for the court, as
well as the agency, must give effect to the unambiguously expressed intent of Congress.” 1d.;
see also Freeman v. Quicken Loans, Inc., 132 S. Ct. 2034, 2040 (2012) (explaining that the
Court “need not resolve” whether Chevron deference would apply because HUD’s policy “goes
beyond the meaning that the statute can bear” (internal quotation marks and citation omitted)).
This Court should grant summary judgment on that basis alone. See, e.g., North Carolina Fish-
eries Ass’n v. Gutierrez, 518 F. Supp. 2d 62, 79 (D.D.C. 2007) (noting that, “[i]n a case like this
one involving review of a final agency action under the APA,” a motion for summary judgment
“serves as the mechanism for deciding, as a matter of law, whether the agency action is .
consistent with the APA standard of review” (internal quotation marks and citation omitted)).’

HUD’S DISPARATE-IMPACT RULE IS INCONSISTENT WITH THE FHA AND
THEREFORE INVALID

Under the first step of Chevron, a court “examine[s] the statute de novo, employing tradi-
tional tools of statutory construction.” Hearth, Patio & Barbecue Ass’n v. Department of Ener-
gy, 706 F.3d 499, 503 (D.C. Cir. 2013) (internal quotation marks and citation omitted). “The
Court is thus free to consider the text, structure, purpose, and history of an agency’s authorizing
statute to determine whether a statutory provision admits of congressional intent on the precise

question at issue.” Id. (internal quotation marks and citation omitted). Even if the relevant statu-

> Where, as here, the party challenging a regulation is arguing that the regulation is incon-
sistent with the relevant statute, a court may resolve the challenge on a dispositive motion with-
out awaiting the administrative record. See American Bankers Ass’n v. Nat’l Credit Union Ad-
min., 271 F.3d 262, 266-267 (D.C. Cir. 2001). The parties have agreed to waive the filing of the
administrative record in this case.
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tory text leaves room for ambiguity, the court’s inquiry “does not end with the plain language.”
Id. at 504. “[T]he sort of ambiguity giving rise to Chevron deference is a creature not of defini-
tional possibilities, but of statutory context.” American Bar Ass’n v. FTC, 430 F.3d 457, 469
(D.C. Cir. 2005) (internal quotation marks and citation omitted). Thus, in determining whether a
statute is so ambiguous as to indicate an implicit delegation of authority to the agency, a court
must “exhaust ‘traditional tools of statutory construction,” including textual analysis, structural
analysis, and (when appropriate) legislative history.” NACS v. Board of Governors of Federal
Reserve System, No. 11-2075 (RJL), 2013 WL 3943489, at *10 (D.D.C. July 31, 2013) (quoting
Chevron, 467 U.S. at 843 n.9, and citing Bell Atlantic Telephone Cos. v. FCC, 131 F.3d 1044,
1047 (D.C. Cir. 1997)). In addition, “the meaning of one statute may be affected by other Acts,”
such as the McCarran-Ferguson Act in this case, particularly when Congress has spoken “more
specifically to the topic at hand.” FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120,
133 (2000).

In short, “under Chevron, deference to [an agency’s] statutory interpretation is called for
only when the devices of judicial construction have been tried and found to yield no clear sense
of congressional intent.” General Dynamics Land Systems, Inc. v. Cline, 540 U.S. 581, 600
(2004). Here, all of the tools of statutory construction—including the text of the statute, the stat-
utory and legislative history, and other Acts of Congress—point to the same conclusion: viz.,
that the FHA prohibits only intentional discrimination and not practices that result in a disparate
impact.

A. The Text of the FHA Unambiguously Prohibits Only Intentional Discrimina-
tion

The plain language of the FHA does not permit disparate-impact claims. “[WThen the

statute’s language is plain, the sole function of the courts—at least where the disposition required

10
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by the text is not absurd—is to enforce it according to its terms.” Hartford Underwriters Ins. Co.
v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000) (internal quotation marks and citation omit-
ted).

1. An anti-discrimination statute ordinarily should be construed to prohibit only in-
tentional discrimination. The Equal Protection Clause prohibits only intentional discrimination,
and the Supreme Court has repeatedly rejected the “proposition that a law or other official act,
without regard to whether it reflects a racially discriminatory purpose, is unconstitutional solely
because it has a racially disproportionate impact.” Washington v. Davis, 426 U.S. 229, 239
(1976); accord Village of Arlington Heights v. Metropolitan Housing Development Corp., 429
U.S. 252, 265 (1977). Congress has extended that prohibition on disparate treatment to private
conduct through various anti-discrimination statutes, such as Titles VI and VII of the Civil
Rights Act of 1964 and the ADEA. When interpreting those statutes, the Supreme Court begins
with the understanding that bans on discrimination “of course” encompass disparate treatment.
Hazen Paper Co. v. Biggins, 507 U.S. 604, 609 (1993). That accords with the ordinary meaning

and common understanding of discrimination. See Raytheon, 540 U.S. at 52 (noting that

(1313 29

[d]isparate treatment . . . is the most easily understood type of discrimination’ (quoting Team-
sters, 431 U.S. at 335 n.15)); Webster’s Third New International Dictionary 648 (1971) (Web-
ster’s Third) (defining “discriminate” as “to make a difference in treatment or favor on a class or
categorical basis in disregard of individual merit” (emphasis added)).

In contrast, the Supreme Court has determined that statutes prohibit practices resulting in
a disparate impact, without discriminatory intent, only when affirmative language in the statute

so indicates. See, e.g., Smith v. City of Jackson, 544 U.S. 228, 235-236 (2005) (plurality opin-

ion); Board of Education of the City School District of the City of New York v. Harris, 444 U.S.

11
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130, 138-139 (1979); Raytheon, 540 U.S. at 53. Thus, in order to construe a statute as reaching
beyond disparate treatment to also prohibit practices resulting in a disparate impact, there must
be some affirmative indication in the text of the statute to that effect. Without such an affirma-
tive indication, the statute should be construed to prohibit only disparate treatment.

2. The relevant provisions of the FHA make it unlawful to “refuse to sell or rent”; to
“refuse to negotiate”; “otherwise” to “make unavailable or deny” housing; or to “discriminate”
“because of” or “on account of” a protected characteristic. 42 U.S.C. §§ 3604(a), (b), (H)(1),
(H)(2), 3605, 3606. All of those provisions require a discriminatory motive to accomplish the
prohibited action. Because the FHA “does not define” any of the operative words contained in
those provisions, “we look first to the word’s ordinary meaning.” Schindler Elevator Corp. v.
United States ex rel. Kirk, 131 S. Ct. 1885, 1891 (2011).

a. The first two clauses of Section 804(a) make it unlawful to “refuse” to sell, rent,
or negotiate for housing “because of” a protected characteristic. 42 U.S.C. § 3604(a). The ordi-
nary meaning of “refuse” is “to show or express a positive unwillingness to do or comply with.”
Webster’s Third 1910; see also American Heritage Dictionary 1094 (1969) (American Heritage)
(“[t]o indicate unwillingness to do”). Thus, a “refusal” is a willful act that requires a purpose.

In the first two clauses of Section 804(a), that purpose is supplied by the “because of”
clause; the refusal must be “because of” the protected characteristic. To be sure, it does not au-
tomatically follow from the mere inclusion of a “because of” clause, by itself, that disparate-
impact liability is foreclosed. But where, as here, a statute forbids someone from taking some
action against an individual because of his race (rather than from acting in a manner that affects
an individual because of his race), it is natural to construe the statute as prohibiting only inten-

tional discrimination.

12
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b. The third clause of Section 804(a) (as well as Section 804(f)(1)) makes it unlaw-
ful “otherwise” to “make” housing unavailable or to “deny” it “because of” a protected charac-
teristic. 42 U.S.C. § 3604(a), (f)(1). Similarly, Section 806 makes it unlawful to “deny” access
to, or membership in, real-estate brokerage services “on account of” a protected characteristic.
42 U.S.C. § 3606. The ordinary meaning of “deny” is “to refuse to recognize or acknowledge.”
Webster’s Third 603; see American Heritage 353 (“[t]o refuse to recognize or acknowledge”;
“[t]o decline to grant or allow; refuse”). Thus, “deny,” like “refuse,” requires a purpose, which
the “because of” (or, in the case of Section 806, “on account of”) clause supplies. Precedent con-
firms that plain meaning: the Supreme Court has observed that it is “beyond dispute” that Sec-
tion 601 of Title VI, 42 U.S.C. § 2000d, which makes it unlawful for any person to “be denied”
federal financial assistance “on the ground of” race, “prohibits only intentional discrimination.”
Alexander v. Sandoval, 532 U.S. 275, 280 (2001). Likewise, a plurality of the Court interpreted
Section 2 of the Voting Rights Act, 42 U.S.C. § 1973, which (until a later amendment) made it
unlawful to “deny or abridge” voting rights “on account of” race, to prohibit only intentional dis-
crimination. City of Mobile v. Bolden, 446 U.S. 55, 60-64 (1980) (opinion of Stewart, J.).

The phrase “make unavailable” also requires intent. The ordinary meaning of “make” is
“to produce as a result of action, effort, or behavior” or “to cause to happen or to be experienced
by someone.” Webster’s Third 1363; see American Heritage 788 (“[t]o cause to exist or happen;
bring about; create”). Thus, when Congress declared it unlawful to “make” housing unavailable
“because of” protected characteristics, it meant to reach all forms of intentional discrimination.
If there were any doubt on this score, moreover, the “commonsense canon of noscitur a sociis”
dispels it. Freeman, 132 S. Ct. at 2042 (internal quotation marks omitted). “Make” is found in

the same clause as “deny,” a verb that indisputably requires a discriminatory purpose. The other

13
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verb found in Section 804(a), “refuse,” also requires discriminatory purpose—and the clause
containing ‘“make unavailable” is expressly linked to the clauses containing “refuse” by the word
“otherwise.” Especially when the word “make” is given “more precise content by the neighbor-
ing words with which it is associated,” Freeman, 132 S. Ct. at 2042, there can be no doubt that
Congress intended to limit it to actions taken with a discriminatory motive.

c. Finally, Sections 804(b), 804(f)(1) and (f)(2), 805, and 806 make it unlawful to
“discriminate” in various respects “because of” (or, in the case of Section 806, “on account of”’) a
protected characteristic. 42 U.S.C. §§ 3604(b), (f)(1), (£)(2), 3605, 3606. The ordinary meaning
of “discriminate” in that context is “to make a difference in treatment or favor on a class or cate-
gorical basis in disregard of individual merit.” Webster’s Third 648; see American Heritage 376
(“[t]o act on the basis of prejudice”). There can thus be no doubt that, like the other verbs in the
relevant provisions, “discriminate” requires intentional, purposeful action.

2. a. Not only does the plain language of the FHA prohibit only disparate
treatment, but that reading is confirmed when the FHA is juxtaposed with two other anti-
discrimination statutes that Congress enacted just a few years earlier. Section 703(a) of Title VII
of the Civil Rights Act of 1964 bans employment discrimination because of race and other pro-
tected characteristics. 42 U.S.C. § 2000e-2(a). Section 4(a) of the ADEA, enacted in 1967, pro-
hibits employment discrimination because of age. 29 U.S.C. § 623(a). Each of those statutes is
divided into two provisions, with “key textual differences” between them. Smith, 544 U.S. at
235 n.6 (2005) (plurality opinion).

In materially identical language, the first of the two provisions in those statutes, Section
703(a)(1) of Title VII and Section 4(a)(1) of the ADEA, makes it unlawful “[t]o fail or refuse to

hire or to discharge any individual, or otherwise to discriminate against any individual with re-

14
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spect to his compensation, terms, conditions, or privileges of employment, because of such indi-
vidual’s” protected characteristics. 42 U.S.C. § 2000e-2(a)(1); 29 U.S.C. § 623(a)(1). The Su-
preme Court has construed that statutory language as prohibiting only intentional discrimination.
See Ricci, 557 U.S. at 577 (Section 703(a)(1) of Title VII); Smith, 544 U.S. at 236 n.6 (plurality
opinion) (Section 4(a)(1) of the ADEA); id. at 246 (Scalia, J., concurring) (same); id. at 249
(O’Connor, J., concurring in the judgment) (same). The relevant provisions of the FHA are
closely analogous to those provisions. Like those provisions, the FHA uses the words “refuse”
and “discriminate” and focuses on the defendant’s discriminatory motivation for a particular ac-
tion against an individual—a clear indication that the statute prohibits only intentional discrimi-
nation. See Ricci, 557 U.S. at 577; Smith, 544 U.S. at 236 (plurality opinion).

By contrast, the second of the two provisions in those statutes, Section 703(a)(2) of Title
VII and Section 4(a)(2) of the ADEA, makes it unlawful for an employer “to limit, segregate, or
classify his employees in any way which would deprive or tend to deprive any individual of em-
ployment opportunities or otherwise adversely affect his status as an employee, because of such
individual’s” protected characteristics. 42 U.S.C. § 2000e-2(a)(2); 29 U.S.C. § 623(a)(2). By
prohibiting an employer from acting in a manner that would “deprive or tend to deprive” or “oth-
erwise adversely affect” an employee because of his protected characteristics, those provisions
“focus[] on the effects of the action on the employee rather than the motivation for the action of
the employer.” Smith, 544 U.S. at 236 (plurality opinion). Such a focus on the effects of an ac-
tion, in turn, can give rise to disparate-impact liability. See id. at 235-236.

The FHA, which Congress enacted shortly after Title VII and the ADEA, contains no
such effects-focused language. The FHA prohibits taking various actions against an individual

99 <¢

because of his race or other protected characteristic: “refus[ing] to sell or rent,” “refus[ing] to
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negotiate for the sale or rental,” “otherwise mak[ing] unavailable or deny[ing] a dwelling,”
“discriminat[ing]” in “sale or rental” or “in the provision of services or facilities in connection”
with the sale or rental of a dwelling, “discriminat[ing] . . . in making available” real-estate
transactions or in the terms thereof, and “deny[ing] . . . access to or membership or participa-
tion in” brokerage services “because of” or “on account of” a protected characteristic. 42 U.S.C.
§§ 3604(a), (b), (H)(1), (£)(2), 3605, 3606. As with the first of the two provisions in the relevant
subsections of Title VII and the ADEA, the focus of the FHA is thus on the defendant’s motiva-
tion for the conduct at issue, not on the effects of that conduct.

The FHA differs from the second of the two provisions in the relevant subsections of Ti-
tle VII and the ADEA in another important respect. The latter provision is phrased so as to cre-
ate “an incongruity between the employer’s actions—which are focused on his employees gener-
ally—and the individual employee who adversely suffers because of those actions.” Smith, 544
U.S. at 236 n.6 (plurality opinion). Specifically, that provision makes it unlawful to take an ac-
tion affecting a group of employees—to “limit, segregate, or classify” them—if the action “ad-
versely affect[s]” a particular employee because of a protected characteristic. 42 U.S.C.
§ 2000e-2(a)(2); 29 U.S.C. § 623(a)(2). By contrast, the relevant provisions of the FHA cover
actions purposefully directed at, and taken against, a particular individual: discriminating against
an individual, refusing an individual housing, and so forth. In that respect as well, the FHA more
closely resembles the first of the two provisions in the relevant subsections of Title VII and the
ADEA—the provision that prohibits intentional discrimination.

b. The absence of any effects-focused language in the FHA is especially glaring be-
cause Congress demonstrated in Title VII and the ADEA that it knows how to use such language

to provide for disparate-impact liability when it so desires. Nor are those the only statutes that
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contain such language: another prominent example is the Voting Rights Act, which was also en-
acted shortly before the FHA. Under Section 5 of the Voting Rights Act, certain jurisdictions
must obtain federal preclearance before adopting “[a]ny voting qualification . . . that has the
purpose of or will have the effect of diminishing the ability of any citizens of the United States
on account of race or color . . . to elect their preferred candidates of choice.” 42 U.S.C.
§ 1973c(b). That language expressly focuses on the effects of the conduct at issue. By contrast,
Section 2 of the Voting Rights Act originally prohibited only intentional discrimination because
it prohibited imposing a voting qualification “to deny or abridge the right of any citizen” to vote
on account of race. 42 U.S.C. § 1973 (1980); see City of Mobile, 446 U.S. at 60-64 (plurality
opinion). In response to the Supreme Court’s decision in City of Mobile, Congress amended
Section 2 in 1982 to eliminate the intent requirement and expand the statute to prohibit practices
that “result[] in a denial or abridgement” of the right to vote. 42 U.S.C. § 1973 (emphasis add-
ed).

In light of the language of those other statutes and the body of decisions interpreting
them, there can be no doubt that the FHA prohibits only intentional discrimination and not prac-
tices that result in a disparate impact. Congress uses unambiguous effects-focused language
when it intends to impose liability for unintentional effects, and none of the phrases that signal
disparate-impact liability is used in the FHA. Instead, the statute focuses exclusively on actions
taken with a discriminatory motivation—i.e., intentional discrimination.

3. Not surprisingly, the concern that the text of the FHA does not permit disparate-
impact liability was raised by numerous parties in the rulemaking process, including Plaintiffs.
In response, HUD contended that the “otherwise make unavailable or deny” language in Section

804(a) and (f)(1) of the FHA was “similar to the ‘otherwise adversely affect” formulation that the
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Supreme Court found to support disparate impact liability under Title VII and the ADEA.” 78
Fed. Reg. 11,466. As explained above, however, the “otherwise make unavailable or deny” lan-
guage focuses on the defendant’s motivation for the conduct at issue, not on the effects of that
conduct. That is the hallmark of a disparate-treatment provision. See Ricci, 557 U.S. at 577;
Smith, 544 U.S. at 236 n.6 (plurality opinion).

HUD also contended that its interpretation was supported by lower-court decisions that
have “drawn the analogy between Title VII and the Fair Housing Act” in interpreting the FHA to
prohibit practices that result in a disparate impact. 78 Fed. Reg. 11,466. But it is no answer to
say that the FHA is “analogous” to Title VII: the real question is whether the FHA is more
closely analogous to Section 703(a)(2) of Title VII, which permits disparate-impact claims, or to
Section 703(a)(1), which does not. Every court of appeals that has held that the FHA permits
disparate-impact liability did so before the Supreme Court’s decision in Smith, in which a plu-
rality of the Court highlighted the “key textual differences” between the two provisions of Title
VII. 544 U.S. at 236 n.6 (plurality opinion). To the extent those courts of appeals relied on
precedent interpreting Title VII without focusing on the textual differences between the relevant
provisions of Title VII and the FHA, they ran afoul of the admonition “not to apply rules appli-
cable under one statute to a different statute without careful and critical examination.” Gross v.
FBL Financial Services, Inc., 557 U.S. 167, 174 (2009) (internal quotation marks and citation
omitted).

Finally, HUD contended that, as used in the FHA, the word “discriminate” “may encom-
pass actions that have a discriminatory effect but not a discriminatory intent.” 78 Fed. Reg.
11,466. As demonstrated above, however, that contention is contrary to the plain meaning of

“discriminate,” as well as the Supreme Court’s interpretation of that word in Section 703(a)(1) of
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Title VII and Section 4(a)(1) of the ADEA, both of which the Court has construed to prohibit
only intentional discrimination. Aside from its own “experience in administering the [FHA],”
the only authority HUD cited in support of its contention was the repealed Emergency School
Aid Act. 78 Fed. Reg. 11,466. But that statute used “discriminate” in a very different context.
Under the Emergency School Aid Act, schools were ineligible for additional federal funds if they
employed a practice “which results in the disproportionate demotion or dismissal of . . . per-
sonnel from minority groups” or “otherwise engage[d] in discrimination . . . in the hiring,
promotion, or assignment of employees.” Harris, 444 U.S. at 138 (quoting Section 706(d)(1)(B)
of the Emergency School Aid Act). The Court concluded that the statute “suffer[ed] from im-
precision of expression” because “[t]he first portion clearly speaks in terms of effect or impact,”
whereas “[t]he second portion[] arguably[] might be said to possess an overtone of intent.” Id. at
138-139. Relying heavily on Congress’s statements of purpose and policy and the legislative
history, the Court concluded that an impact test should apply to both portions of Section
706(d)(1)(B). Id. at 141. Importantly, when analyzing the text, the Court relied on the fact that
the “discrimination” clause was linked with the “results in the disproportionate demotion or dis-

b

missal” clause by the word “otherwise,” which in the Court’s view indicated that “a similar
standard was to apply.” Id. at 143.

Given the obvious differences in the wording of the two statutes, the Emergency School
Aid Act is of no help to HUD in interpreting the FHA. As the Supreme Court acknowledged in
construing the Emergency School Aid Act in Harris, “discriminate,” standing alone, suggests

intentional discrimination. 444 U.S. at 139. And that is exactly how the Supreme Court inter-

preted the word “discriminate” in Title VII and the ADEA, where, as in the FHA, it is paired
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with the word “refuse,” and not with the phrase “results in.” See Ricci, 557 U.S. at 577; Smith,
544 U.S. at 236 n.6 (plurality opinion).
* * * * *
In sum, the text of the FHA leaves no room for recognition of disparate-impact liability.
And where, as here, the “statutory language is unambiguous and the statutory scheme is coherent
and consistent,” the analysis should come to an end. Sebelius v. Cloer, 133 S. Ct. 1886, 1895
(2013) (internal quotation marks and citation omitted).

B. The FHA’s History Confirms That It Does Not Permit Disparate-Impact
Claims

To the extent that the Court believes it is necessary to consider the FHA’s legislative his-
tory and subsequent amendments, those sources confirm that Congress intended to prohibit only
intentional discrimination.

1. The FHA was introduced as a floor amendment to the Civil Rights Act of 1968;
although the FHA was subject to floor debates in the House and Senate, there are no committee
reports associated with it. The floor debates, however, amply demonstrate that members of Con-
gress viewed intentional discrimination as the barrier to equality in the housing market and de-
signed the FHA to combat that evil alone. No member of Congress suggested that the Act could
be used to require insurers or others to take into account the impacts on protected classes of oth-
erwise neutral housing-related decisions.

As Senator Mondale, the FHA’s principal sponsor, explained: “The bill permits an own-
ertodo . . . everything he could ever do with property, except refuse to sell it to a person
solely on the basis of his color or his religion. That is all it does. It does not confer any right.”
114 Cong. Rec. 5643 (1968). Other legislators agreed. According to Senator Brooke, “[a] per-

son can sell his property to anyone he chooses, as long as it is by personal choice and not be-
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cause of motivations of discrimination.” 114 Cong. Rec. 2283. Similarly, Senator Tydings stat-
ed that the problem Congress intended to address was “the deliberate exclusion from residential
neighborhoods on grounds of race.” 114 Cong. Rec. 2530.

Members of Congress also clarified that the FHA did not have the broader purpose of
guaranteeing the availability of housing to any particular individuals or demographic groups, in
statements that would be difficult to square with a supposed purpose to prohibit practices that
result in a disparate impact. As Senator Mondale stated: “[T]he basic purpose of this legislation
is to permit people who have the ability to do so to buy any house offered to the public if they
can afford to buy it. It would not overcome the economic problem of those who could not afford
to purchase the house of their choice.” 114 Cong. Rec. 3421. Other legislators made statements
to the same effect. See, e.g., 114 Cong. Rec. 3129 (Sen. Hatfield) (stating that the FHA prohibits
a person being “denied the right to buy a home within a community according to his economic
ability . . . merely because his skin is of a different color); 114 Cong. Rec. 3252 (Sen. Scott)
(stating that the FHA would ensure that individuals “can rent or buy the dwelling of their choice,
if they have the money or credit to qualify”).

To be sure, as HUD noted in its rulemaking, see 78 Fed. Reg. 11,467, legislators ex-
pressed hope that prohibiting intentional discrimination would encourage “truly integrated and
balanced living patterns.” 114 Cong. Rec. 3422 (Sen. Mondale). Critically, however, no legisla-
tor suggested that the FHA would require insurers or others to consider the demographic impact
of every housing-related decision.

2. a. The 1988 amendments to the FHA reinforce the conclusion that the statute
prohibits only intentional discrimination. Most notably in those amendments, Congress left the

operative language of Section 804(a) and (b) and Section 806 untouched. Congress also added
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Section 804(f)(1) and (2), which makes it unlawful “[t]o discriminate in the sale or rental, or oth-
erwise make unavailable or deny, a dwelling . . . because of a handicap” or to “discriminate

. in the terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of
services or facilities in connection with such dwelling, because of a handicap.” 42 U.S.C.
§ 3604(f)(1), (2). And while Congress modified the language of Section 805 in some respects, it
left unaltered the core prohibition against “discriminat[ing] against any person” in the terms or
availability of residential loans because of a protected characteristic. 42 U.S.C. § 3605(a). Con-
gress therefore retained—and, in the case of Section 804(f)(1) and (2), added—Ilanguage focused
on discriminatory intent.

Shortly after the 1988 amendments, moreover, Congress enacted two other statutes that
authorize disparate-impact claims. In 1990, Congress enacted Section 102 of the Americans
with Disabilities Act, which uses the phrase “adversely affects” to permit disparate-impact
claims by disabled employees. 42 U.S.C. § 12112(b); see Raytheon, 540 U.S. at 53. In 1991,
Congress added language to Title VII expressly to authorize claims based on “disparate impact,”
codifying the Supreme Court’s earlier interpretation of Section 703(a)(2) in Griggs v. Duke
Power Company, 401 U.S. 424 (1971). 42 U.S.C. § 2000e-2(k). Congress’s failure to include
similar language when it amended the FHA is strong evidence that Congress did not intend to
provide for disparate-impact liability.

b. In its response to comments on the Disparate-Impact Rule, HUD contended that
the 1988 amendments actually supported its interpretation of the FHA, for three reasons.

First, HUD cited three exemptions added to the FHA in 1988 that, in its view, “presup-
pose that the Act encompasses an effects theory of liability.” 78 Fed. Reg. 11,466. The first ex-

emption states that “[n]othing in [the FHA] prohibits” a real-estate appraiser from “tak[ing] into
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consideration factors other than race, color, religion, national origin, sex, handicap, or familial
status.” 42 U.S.C. § 3605(c). The second provides that “[n]othing in [the FHA] limits the ap-
plicability of any reasonable local, State, or Federal restrictions regarding the maximum number
of occupants permitted to occupy a dwelling.” 42 U.S.C. § 3607(b)(1). And the third states that
“[n]othing in [the FHA] prohibits conduct against a person because such person has been con-
victed” of a drug offense. 42 U.S.C. § 3607(b)(4). HUD argued that those exemptions would be
meaningless if the FHA prohibited only intentional discrimination, because the FHA does not
directly bar consideration of any of the factors set out in the exemptions. 78 Fed. Reg. 11,466.

A fair reading of the exemptions does not support HUD’s argument. As a preliminary
matter, unlike similar exemptions in other statutes, those exemptions are not limited to providing
a defense for conduct that is “otherwise prohibited” by the statute. Cf. Smith, 544 U.S. at 246
(Scalia, J., concurring in part, concurring in judgment) (interpreting the ADEA). Thus, the three
exemptions are properly understood to be safe harbors, rather than as exceptions to liability that
would otherwise exist. Indeed, by their terms, those provisions supply a “complete exemption
from FHA scrutiny.” City of Edmonds v. Oxford House, Inc., 514 U.S. 725, 728 (1995).

In any event, all three exemptions do offer valuable defenses to claims of intentional dis-
crimination—and would therefore still have meaning if the FHA is construed, consistent with its
plain language, to permit only those claims. A disparate-treatment defendant can “escape liabil-
ity if it [can] prove that it would have taken the same . . . action in the absence of all discrim-
inatory animus.” University of Texas Southwestern Medical Center v. Nassar, 133 S. Ct. 2517,
2526-2527 (2013). In many jurisdictions, including this circuit, courts apply a burden-shifting
framework to disparate-treatment claims under the FHA, under which a defendant is required to

show a legitimate basis for its action once presented with a prima facie case of discrimination.
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See, e.g., 2922 Sherman Avenue Tenants’ Ass’n v. District of Columbia, 444 F.3d 673, 682 (D.C.
Cir. 2006). By providing that a denial of housing based on a past drug offense or a maximum-
occupancy requirement will not violate the FHA, Congress identified two non-discriminatory
motives that constitute per se legitimate bases for denying housing, which, if proven by a dispar-
ate-treatment defendant, would allow the defendant to avoid liability on a disparate-treatment
claim. And the other exemption merely clarifies that appraisers may consider factors other than
protected characteristics in their analysis. The presence of those exemptions is therefore hardly
the equivalent of language affirmatively authorizing disparate-impact claims—language that the
FHA conspicuously does not contain.

Second, HUD contended that, even if the 1988 amendments did not affirmatively author-
ize disparate-impact claims, Congress implicitly permitted those claims by leaving the operative
language of the FHA unchanged in the face of the decisions of numerous courts of appeals con-
struing the FHA to provide for disparate-impact liability. 78 Fed. Reg. 11,467. The high stand-
ard for drawing such an inference from congressional silence, however, is not met here. In order
to conclude that Congress implicitly ratified the view of the lower courts, “the supposed judicial
consensus [must be] so broad and unquestioned that [a reviewing court] must presume Congress
knew of and endorsed it.” Jama v. ICE, 543 U.S. 335, 349 (2005). That is because “[w]e walk
on quicksand when we try to find in the absence of corrective legislation a controlling legal prin-
ciple.” Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 164, 186
(1994) (internal quotation marks and citation omitted).

At the time of the 1988 amendments, the supposed consensus was by no means “broad
and unquestioned.” In fact, the Supreme Court refused to endorse the decisions of lower courts

permitting disparate-impact liability when presented with the issue later that year. See Town of
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Huntington v. Huntington Branch, NAACP, 488 U.S. 15, 18 (1988) (per curiam).’ Notably, the
Court did so after receiving a brief from the Solicitor General taking the position that “Congress
intended to require a showing of intentional discrimination” in the FHA. U.S. Br. at 16, Town of
Huntington, supra (No. 87-1961).

In addition, President Reagan explicitly rejected the view of the lower courts in his sign-
ing statement for the 1988 amendments, declaring that “Title 8 speaks only to intentional dis-
crimination.” Remarks on Signing the Fair Housing Amendments Act of 1988, 24 Weekly
Comp. Pres. Doc. 1140, 1141 (Sept. 13, 1988). In no uncertain terms, the President stated that
the amendments did “not represent any congressional or executive branch endorsement of the
notion, expressed in some judicial opinions, that [T]itle 8 violations may be established by a
showing of disparate impact . . . without discriminatory intent.” Id. Four months after the
amendments were passed, moreover, HUD itself declined to take any position on “whether intent
is or is not required to show a violation” of the FHA. 54 Fed. Reg. 3232, 3235 (Jan. 23, 1989).
Given the absence of “unquestioned” consensus on the issue at the time of the amendments, this
is not the extraordinary case in which the doctrine of ratification can overcome the absence of
any affirmative language in the FHA’s text authorizing disparate-impact claims.

Third, HUD asserted that the House Judiciary Committee’s rejection of a proposed
amendment in 1988 demonstrates that the FHA permits disparate-impact claims. 78 Fed. Reg.
11,467. HUD cited the views of a dissenting member of the Committee, stating that the Com-
mittee had rejected his proposed amendment that “a zoning decision is not a violation of the Fair

Housing Act unless the decision was made with the intent to discriminate.” Id. (internal quota-

* Cf. Central Bank, 511 U.S. at 186 (citing the fact that the Supreme Court had reserved the
issue in rejecting the argument that Congress had implicitly ratified the consensus view of eleven
courts of appeals).
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tion marks omitted). The dissenting member, however, immediately clarified that his “amend-
ment did not seek, implicitly or explicitly, to establish a standard of liability in any other context
but zoning”; instead, it “left to caselaw and eventual Supreme Court resolution whether a dis-
criminatory intent or discriminatory effects standard is appropriate for realtors, landlords, public
housing authorities—all situations but zoning.” H.R. Rep. No. 711, 100th Cong., 2d Sess. 89
(1988) (dissenting views of Rep. Swindall). To state the obvious, the views of that dissenting
member are therefore a thin reed on which to rest such a dramatic expansion of the FHA’s scope.

In sum, the 1988 amendments did not alter the FHA’s core provisions, which uniformly
focus on the defendant’s motivation for the conduct at issue and therefore limit the statute to in-
tentional discrimination. Because the plain language of the FHA unambiguously prohibits only
intentional discrimination, HUD’s Disparate-Impact Rule is invalid.

C. Construing the FHA To Permit Disparate-Impact Liability Would Raise Se-
rious Constitutional Questions

Not only is HUD’s interpretation of the FHA foreclosed by the plain text of the statute,
but the agency’s interpretation would give rise to serious equal-protection problems. As a result,
the canon of constitutional avoidance, which takes precedence over any deference to which HUD
could otherwise be entitled, strongly counsels against HUD’s interpretation.

1. As a rule, courts should “reject[] agency interpretations to which [they] would
otherwise defer where they raise serious constitutional questions.” Miller v. Johnson, 515 U.S.
900, 923 (1995). Under that “cardinal principle” of statutory construction, “where an otherwise
acceptable construction of a statute would raise serious constitutional problems, the Court will
construe the statute to avoid such problems unless such construction is plainly contrary to the
intent of Congress.” Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Construction

Trades Council, 485 U.S. 568, 575 (1988). As the Supreme Court has explained, courts have
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long followed that canon “out of respect for Congress, which we assume legislates in the light of
constitutional limitations.” Rust v. Sullivan, 500 U.S. 173, 191 (1991). Indeed, that canon “has
for so long been applied by [the Supreme Court] that it is beyond debate.” Edward J. DeBartolo
Corp., 485 U.S. at 575; see, e.g., United States ex rel. Attorney General v. Delaware & Hudson
Co., 213 U.S. 366, 408 (1909).

Adherence to the avoidance canon accords with the court’s task at the first step of the
Chevron analysis, which is to determine from the statute whether “Congress either explicitly or
implicitly delegated authority to cure [a statutory] ambiguity” to the agency. American Bar
Ass’n, 430 F.3d at 469. After all, “it is only legislative intent to delegate such authority that enti-
tles an agency to advance its own statutory construction for review under the deferential second
prong of Chevron.” Natural Resources Defense Council v. Reilly, 983 F.2d 259, 266 (D.C. Cir.
1993) (internal quotation marks and citation omitted). On questions of sufficient importance,
courts presume that Congress has considered and answered the question itself in the statute and
that, if it intended to delegate the question to the agency, it would have done so clearly. See
Brown & Williamson, 529 U.S. at 160; MCI Telecommunications Corp. v. AT&T Co., 512 U.S.
218, 231 (1994). Questions of statutory interpretation fraught with constitutional implications
implicate that presumption. See Edward J. DeBartolo Corp., 485 U.S. at 575.

2. When, as here, an agency’s interpretation of a federal statute “compels race-based
[decisions], it by definition raises a serious constitutional question and should not receive defer-
ence.” Miller, 515 U.S. at 923 (citing Regents of University of California v. Bakke, 438 U.S.
265, 291 (1978) (opinion of Powell, J.)). The Disparate-Impact Rule requires insurers and other
regulated entities to assess the impact of their facially neutral practices upon particular racial

groups and then to alter those practices if they determine that protected racial groups will be dis-
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proportionately affected by them. Quite simply, the Disparate-Impact Rule compels insurers and
others to make race-based decisions regarding insurance practices and other housing-related de-
cisions. See Ricci, 557 U.S. at 594 (Scalia, J., concurring) (noting that disparate-impact statutes

9 ¢

“affirmatively require[]” “race-based actions” when a disparate impact would otherwise result).
The Disparate-Impact Rule therefore raises serious constitutional concerns and is not en-
titled to any deference. “[I]f the Federal Government is prohibited from discriminating on the
basis of race, then surely it is also prohibited from enacting laws mandating that third parties—
. whether private, State, or municipal—discriminate on the basis of race.” Id. For exam-
ple, Congress could not require private employers, States, or funding recipients to segregate
workplaces, low-income housing, or philanthropic institutions. See Metropolitan Washington
Airports Authority v. Citizens for Abatement of Aircraft Noise, Inc., 501 U.S. 252, 284 (1991).
That same rule should apply if Congress attempts to use its lawmaking or spending authority to
mandate that third parties violate the Constitution’s equal-protection guarantee in other ways.
Yet that is what interpreting the FHA to prohibit disparate impact would seemingly require.
Disparate-impact provisions such as HUD’s Rule “place a racial thumb on the scales, of-
ten requiring [regulated entities] to evaluate the racial outcomes of their policies, and to make
decisions based on (because of) those racial outcomes.” Ricci, 557 U.S. at 594 (Scalia, J., con-
curring). That type of racial decisionmaking is indisputably discriminatory, see id. at 579-580
(majority opinion), and the Supreme Court has expressly reserved the question whether such dis-
criminatory treatment, even if motivated by “a legitimate fear of disparate impact,” could survive
constitutional scrutiny, id. at 584. More broadly, federal prohibitions on disparate impact argua-

bly violate the command “[a]t the heart of the Constitution’s guarantee of equal protection,” that

“the Government must treat citizens as individuals, not as simply components of a racial, reli-
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gious, sexual or national class.” Miller, 515 U.S. at 911 (internal quotation marks and citation
omitted). By its terms, the Disparate-Impact Rule prohibits practices that are facially neutral in
their treatment of different groups, but “actually or predictably” impact one group more than an-
other and cannot be justified by business necessity. 78 Fed. Reg. 11,479. In other words, the
Rule interprets the FHA to require insurers to treat insureds not as individuals but merely as
members of racial (and other) groups. In so doing, it would seem “to demand the very racial ste-
reotyping the Fourteenth Amendment forbids.” Miller, 515 U.S. at 928.

The serious constitutional problems with interpreting the FHA to prohibit practices that
result in a disparate impact cannot be avoided by recasting the Disparate-Impact Rule as enforc-
ing the Constitution’s ban on disparate treatment. The Supreme Court has “not embraced the
proposition that a law or other official act, without regard to whether it reflects a racially dis-
criminatory purpose, is unconstitutional solely because it has a racially disproportionate impact.”
Washington, 426 U.S. at 239. Rather, “[p]roof of racially discriminatory intent or purpose is re-
quired to show a violation of the Equal Protection Clause.” Village of Arlington Heights, 429
U.S. at 265. Disparate-impact liability deviates too far from the constitutional standard to be de-
scribed as mere enforcement of the Fourteenth Amendment. See City of Boerne v. Flores, 521
U.S. 507, 519 (1997). And disparate-impact liability “sweeps too broadly to be fairly character-
ized” as simply an evidentiary tool to “smoke out” intentional discrimination because, inter alia,
there is no affirmative defense to a disparate-impact claim for conduct that is not motivated by
discriminatory intent. Ricci, 557 U.S. at 595 (Scalia, J., concurring). Indeed, as is the case with
the Disparate-Impact Rule, the absence of discriminatory intent “is the very premise for dispar-
ate-impact liability in the first place, not negation of it or a defense to it.” Meacham v. Knolls

Atomic Power Laboratory, 554 U.S. 84, 96 (2008).
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3. Because HUD’s interpretation of the FHA as authorizing disparate-impact claims
triggers these equal-protection concerns, it “by definition raises a serious constitutional question
and should not receive deference.” Miller, 515 U.S. at 923. Racial classifications “are contrary
to our traditions and hence constitutionally suspect.” Fischer v. University of Texas at Austin,
133 S. Ct. 2411, 2418 (2013) (internal quotation marks and citation omitted). For this reason,
laws making racial classifications must “be subjected to the most rigid scrutiny.” Id. at 2419 (in-
ternal quotation marks and citation omitted). The Court should avoid confronting those serious
constitutional concerns by interpreting the FHA as Congress wrote it: viz., as protecting individ-
uals against disparate treatment, not groups against disparate impact.’

D. Construing The FHA To Permit Disparate-Impact Liability Would Be In-

consistent With The McCarran-Ferguson Act And Would Disrupt The Busi-
ness Of Homeowner’s Insurance

To the extent that the Court believes it is necessary to look beyond the text of the FHA to
confirm congressional intent, it can and should consider the interplay between the FHA and other
federal statutes, such as the McCarran-Ferguson Act, at the first step of the Chevron analysis.
Cf. Brown & Williamson, 529 U.S. at 137-139 (reasoning that the Food, Drug, and Cosmetic Act
did not give the Food and Drug Administration jurisdiction over tobacco products, because a ban
on tobacco would contradict congressional policy articulated in other legislation). The McCar-
ran-Ferguson Act, and the disruptive effect that disparate-impact liability would have on the
business of homeowner’s insurance, provide yet another indication that Congress did not intend
to create disparate-impact liability in the FHA. Put simply, the Disparate-Impact Rule would

fundamentally alter the business of insurance, in conflict with sound actuarial principles and state

> The constitutional implications of the Disparate-Impact Rule are not limited to the context
of race; by its terms, the Rule also implicates other constitutionally protected categories such as
sex and religion.
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law. In light of the McCarran-Ferguson Act, Congress could not have intended to impose such a
severe disruption sub silentio—or to give HUD the power to do so through rulemaking in the ab-
sence of a clear statutory authorization. See Department of Treasury v. Fabe, 508 U.S. 491, 507
(1993) (noting that McCarran-Ferguson “is, in effect, a clear-statement rule”).

1. The principles that underlie the business of insurance are familiar ones. At its
core, insurance is a means of sharing and distributing risk. See, e.g., Group Life & Health Ins.
Co. v. Royal Drug Co., 440 U.S. 205, 211 (1979). The insurer agrees to compensate the insured
for a large but uncertain future loss in exchange for a small but certain premium. See Kartman v.
State Farm Mutual Automobile Insurance Co., 634 F.3d 883, 890 (7th Cir. 2011); 1 Steven Plitt,
et al., Couch on Insurance § 1:9, at 1-23 (3d rev. ed. 2009).

Risk classification and rate setting are at the heart of that bargain. Kenneth S. Abraham,
Efficiency and Fairness in Insurance Risk Classification, 71 Va. L. Rev. 403, 403 (1985). Risk
classification turns on “the notion of expected loss—the predicted probability that an insured will
suffer a loss multiplied by the predicted severity of the loss.” Id. at 408. To determine expected
loss, insurers analyze data about the risks they intend to insure. For homeowner’s insurance, rel-
evant data might include the age, construction type, and location of homes that suffered loss,
how often such losses occurred, and how severe those losses were. See Ronen Avraham, The
Economics of Insurance Law—A Primer, 19 Conn. Ins. L.J. 29, 37-38 (2012). After studying the
expected losses associated with salient risk characteristics, insurers sort similarly risky applicants
into pools based on the applicant’s own traits. See Actuarial Standards Board, Task Force to Re-
vise ASOP No. 12, Actuarial Standard of Practice: Risk Classification (for All Practice Areas)
§ 3.3, at 4 (Dec. 2005) (Risk Classification). Insurers then allocate the risk in each pool by charg-

ing rates. Rates typically consist of an insurer’s expected loss, plus the costs of doing business
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and a reasonable profit. Casualty Actuarial Society, Board of Directors, Statement of Principles
Regarding Property and Casualty Insurance Ratemaking 2 (May 1988). State law ordinarily re-
quires that rates not be excessive, inadequate, or unfairly discriminatory, see, e.g., National As-
sociation of Insurance Commissioners, Property & Casualty Model Rating Law (Prior Approval
Version), NAIC 1780, § 4 (2009), meaning that “[d]ifferences in prices among classes should
reflect differences in expected costs with no intended redistribution or subsidy among classes,”
American Academy of Actuaries, Committee on Risk Classification, Risk Classification: State-
ment of Principles 6 (2013).

The insurance system is therefore based on the premise that insurers differentiate among
insureds based on factors that are legitimately related to risk. By engaging in such differentia-
tion, insurers are able to provide coverage at fair prices while remaining solvent. If insurers are
unable to engage in such differentiation, the rating and underwriting system will become less ef-
ficient; some consumers will overpay, others will underpay, and the industry generally will be-
come less stable to the detriment of all. Risk Classification 8.

2. The business of insurance is pervasively regulated by state law. Every State has
an insurance code; those codes typically cover all aspects of the business of insurance, ranging
from the licensing and operation of insurers, see, e.g., N.Y. Ins. Law § 3201, to the prohibition of
unfair and deceptive trade practices, see, e.g., D.C. Code § 31-2231.11, to the regulation of rates
in certain lines, including homeowner’s insurance, see, e.g., Colo. Rev. Stat. § 10-4-403(1).

Consistent with the actuarial principles discussed above, States forbid insurers from en-
gaging in unfair discrimination: that is, from differentiating among insureds in the classification
and rating process based on factors that are not legitimately related to the risks presented by their

properties. See, e.g., Insurance Commissioner v. Engelman, 692 A.2d 474, 480 (Md. 1997);
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Colo. Rev. Stat. § 10-4-403. And States specifically prohibit insurers from differentiating among
insureds based on the characteristics protected by the FHA: e.g., from differentiating among
“individuals or risks of the same class or of essentially the same hazard and expense element be-
cause of the race, color, religion, or national origin of such insurance risks or applicants.” 215
Ill. Comp. Stat. 5/424(3); see also, e.g., Alaska Stat. § 21.36.090; Ky. Rev. Stat. Ann. § 304.12-
085; Mass Gen. Laws Ann. ch. 175; Me. Rev. Stat. tit. 24-A, § 2303(1)(G); Okla. Stat. Ann. tit.
36, § 985; S.C. Code Ann. § 38-75-1210(B)(1); Tenn. Code Ann. § 56-5-303(a)(2)(d); Tex. Ins.
Code Ann. § 544.002. Indeed, one State affirmatively prohibits even the collection of data on
such protected characteristics. See Md. Code Ann. Ins. § 27-501(c)(1).

By contrast, States often expressly permit insurers to classify risks based on the “differ-
ences among risks that can be demonstrated to have a probable effect upon losses or expenses.”
W. Va. Code § 33-20-3; see also, e.g., Alaska Stat. §21.39.030; Colo. Rev. Stat. § 10-4-
403(1)(c); Wis. Stat. Ann. § 626.12(2). Thus, risk classification may be “based upon size, ex-
pense, management, individual experience, purpose of insurance, location or dispersion of haz-
ard, or any other reasonable considerations, provided such classifications and modifications ap-
ply to all risks under the same or substantially similar circumstances or conditions.” Me. Rev.
Stat. tit. 24-A, § 2303(2). And a rate is not unfairly discriminatory when “a different rate is
charged for the same coverage,” as long as “the rate differential (i) is based on sound actuarial
principles or (ii) is related to actual or reasonably anticipated experience.” Va. Code Ann.
§ 38.2-1904(A)(3). Those state laws not only tolerate but affirmatively sanction “fair discrimi-
nation”—viz. grouping and rating practices that are based on shared, actuarially significant char-
acteristics. See, e.g., Life Insurance Ass’n v. Commissioner of Insurance, 530 N.E.2d 168, 171-

172 (Mass. 1988).
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3. Through the McCarran-Ferguson Act, 15 U.S.C. §§ 1011 et seq., federal law pre-
serves the primacy of state law in regulating the business of insurance. Enacted in 1945, the
McCarran-Ferguson Act established a form of reverse preemption, authorizing state law to pre-
vail over federal law despite the ordinary operation of the Supremacy Clause. In relevant part,
McCarran-Ferguson provides that “[n]o Act of Congress shall be construed to invalidate, impair,
or supersede any law enacted by any State for the purpose of regulating the business of insurance

. unless such Act specifically relates to the business of insurance.” 15 U.S.C. § 1012(b).
McCarran-Ferguson further provides that “silence on the part of the Congress shall not be con-
strued to impose any barrier to the regulation . . . of such business by the several states.” 15
U.S.C. § 1011. As noted above, McCarran-Ferguson “is, in effect, a clear-statement rule.”
Fabe, 508 U.S. at 507. Unless Congress explicitly says so, application of a federal law may not
frustrate declared state policy or interfere with a State’s administrative regime. See Humana,
Inc. v. Forsyth, 525 U.S. 299, 310 (1999).

The FHA is a general federal law that triggers the reverse-preemption principle of the
McCarran-Ferguson Act, because it does not specifically relate to the business of insurance and
therefore does not evince an intention to override the States’ authority to regulate insurance with-
in the meaning of McCarran-Ferguson. See, e.g., Ojo v. Farmers Group Inc., 600 F.3d 1205,
1209 (9th Cir. 2010) (en banc); NAACP v. American Family Mutual Insurance Co., 978 F.2d
287, 295 (7th Cir. 1992). Accordingly, Congress did not intend for the FHA to be construed in a
way that would “invalidate, impair, or supersede any law enacted by any State for the purpose of
regulating the business of insurance.” 15 U.S.C. § 1012(b).

4. Interpreting the FHA to permit disparate-impact liability to be imposed on home-

owner’s insurers would contravene the McCarran-Ferguson Act by impairing state insurance
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laws in numerous ways. In addition, it would be antithetical to sound insurance practice and
would upend fundamental tenets of the insurance business, which are founded on the ability to
predict the risk of loss. Assessing risk and making pricing decisions based on predictive risk fac-
tors is critical to the stability of the homeowner’s insurance system and is mandatory under state
law. But it is in “inevitable and irreconcilable conflict” with disparate-impact liability. Michael
J. Miller, Disparate Impact and Unfairly Discriminatory Insurance Rates, Casualty Actuarial
Society E-Forum 276, 277 (2009).

In applying the reverse-preemption principle of the McCarran-Ferguson Act to the FHA,
courts have recognized a significant distinction between claims for intentional discrimination,
with respect to which state and federal law are in accord, and claims for disparate impact, which
raise the prospect of federal impairment of state insurance regulation. See Saunders v. Farmers
Insurance Exchange, 537 F.3d 961, 967 (8th Cir. 2008); Nationwide Mutual Insurance Co. v.
Cisneros, 52 F.3d 1351, 1361 (6th Cir. 1995); NAACP, 978 F.2d at 290-291; see also Dehoyos v.
Allstate Corp., 345 F.3d 290, 300 (5th Cir. 2003) (Jones, J., concurring in part and dissenting in
part). For example, in Saunders, the Eighth Circuit affirmed the dismissal of a claim alleging a
disparate impact in the pricing of homeowner’s insurance, holding that the claim was barred by
McCarran-Ferguson because it would interfere with Missouri’s comprehensive regulatory re-
gime. 537 F.3d at 967-968. The court noted that Missouri law required insurers to establish
rates based on economic factors essential to insurer solvency, such as loss experience, and fur-
ther permitted insurers to classify risks based on standards that “measure any differences among
risks that can be demonstrated to have a probable effect upon losses or expenses.” Id. at 967
(quoting Mo. Rev. Stat. § 379.318(2)). The court reasoned that allowing a federal court to “de-

termine that the [i]nsurers’ filed rates are unlawful using [the] different federal standard [of] dis-
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parate racial impact” would improperly interfere with state law and, in particular, with the rate-
making authority of the state insurance commissioner. /d. at 968.

The Eighth Circuit’s reasoning applies with equal force here. Because of McCarran-
Ferguson, the FHA cannot be read to displace state laws that permit risk classification based on
factors legitimately related to the risk of loss, state laws that prohibit the consideration of charac-
teristics such as race, or state laws that prohibit insurers even from collecting data concerning
those characteristics. If the FHA were read to permit disparate-impact liability, however, insur-
ers would be compelled to collect data on protected characteristics, but see Md. Code Ann. Ins.
§ 27-501(c)(1); to consider that data, but see, e.g., S.C. Code Ann. § 38-75-1210(B)(1); Tex. Ins.
Code Ann. § 544.002; and to make classification and rating decisions that take into account
membership in protected groups, but see, e.g., Tenn. Code Ann. § 56-5-303(a)(2)(d). With re-
gard to those and other similar state laws, disparate-impact liability would contravene the re-
verse-preemption provision of the McCarran-Ferguson Act. See, e.g., Saunders, 537 F.3d at
967-968. And disparate-impact liability would more broadly impair both States’ ability to base
insurance regulation solely on risk and state insurance commissioners’ authority to determine the
adequacy and appropriateness of rates, also in contravention of McCarran-Ferguson. See
Dehoyos, 345 F.3d at 300 (Jones, J., concurring in part and dissenting in part). As the associa-
tion of state insurance commissioners has warned, application of a disparate-impact theory
would “make[] impossible the operation of state laws establishing insurers’ right to use rationally
based, neutral risk selection techniques.” National Association of Insurance Commissioners Br.
at 2, Nationwide Mutual Insurance Co. v. Cisneros, 516 U.S. 1140 (1996) (No. 95-714).

More broadly, disparate-impact liability would be incompatible with core insurance prin-

ciples because it would strike at the heart of the concept of fair discrimination. Disparate-impact
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liability would force insurers to take into account factors not correlated to risk in order to avoid
causing or perpetuating a disparate impact on insureds who are members of protected classes.
That, in turn, would cause rates to be based on factors other than an insured’s risk profile. Not
only would that outcome threaten the viability of the insurance system, but the resulting rates
would also be unfairly discriminatory under established actuarial standards and state law. Dis-
parate-impact liability would therefore place insurers in an impossible position. Any risk factor
that happens to affect a protected group disproportionately could trigger a disparate-impact
claim. At the same time, changing risk factors or rates because of the impact on protected
groups could make the insurer’s rates unfairly discriminatory, thereby violating sound insurance
practice and state law, and undermining the insurer’s ability to cover the risks being insured.
Moreover, predicting a potential disproportionate effect across time, different geographic areas,
and potentially hundreds of actuarially sound risk factors could prove difficult, if not impossible,
exposing insurers to significant uncertainty and litigation risk.

The McCarran-Ferguson Act, and the disruptive effect that disparate-impact liability
would have on the business of homeowner’s insurance, simply underscore what the statutory text
and history already make clear: namely, that Congress could not have intended to create dispar-
ate-impact liability in the FHA, or to give HUD the power to do so through rulemaking in the
absence of a clear statutory authorization. Where, as here, “the agency has . . . exceeded the
statute’s clear boundaries then, as Chevron puts it, that is the end of the matter—the agency’s
interpretation is unlawful.” NACS, 2013 WL 3943489, at *18 (internal quotation marks and cita-

tion omitted).® Because all of the tools of statutory construction unambiguously point to the con-

% Even if this Court were to conclude that the relevant provisions of the FHA were ambigu-
ous, Plaintiffs would still be entitled to prevail on their APA claim because, in light of the
McCarran-Ferguson Act and the effect of disparate-impact liability on the business of insurance,
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clusion that the FHA prohibits only intentional discrimination and not practices that result in a
disparate impact, HUD’s Disparate-Impact Rule is inconsistent with the FHA and therefore inva-
lid. This Court should grant summary judgment in Plaintiffs’ favor on their APA claim.
CONCLUSION
For the foregoing reasons, Plaintiffs’ motion for summary judgment should be granted
and the Disparate-Impact Rule vacated.
Respectfully submitted,

By: /s/ Kannon K. Shanmugam
Kannon K. Shanmugam (#474304)
Allison B. Jones (#991503)
WILLIAMS & CONNOLLY LLP
725 Twelfth Street, N.W.
Washington, DC 20005
Telephone: (202) 434-5000
Facsimile: (202) 434-5029

Counsel for Plaintiffs

December 20, 2013

HUD’s interpretation of those provisions would be unreasonable (and would therefore fail the
second step of the Chevron analysis). Cf. Massachusetts v. Department of Transportation, 93
F.3d 890, 894 (D.C. Cir. 1996) (reasoning that the Department of Transportation’s interpretation
of the Hazardous Materials Transportation Act was not reasonable “in light of the text and struc-
ture of the [Act] . . . as well as the traditional presumption against federal preemption of state
rules in areas of traditional state regulation”). In response to Plaintiffs’ comment that the Dis-
parate-Impact Rule would be inconsistent with the McCarran-Ferguson Act, HUD claimed that
McCarran-Ferguson merely “instructs courts on how to construe federal statutes.” 78 Fed. Reg.
11,475. That response borders on the frivolous: McCarran-Ferguson is in no way limited to ju-
dicial construction of statutes, and HUD cited no authority to the contrary. HUD therefore acted
unreasonably by disregarding McCarran-Ferguson and promulgating a rule that would “sweep-
ingly preclude state rules in many areas of [insurance] regulation.” Massachusetts, 93 F.3d at
896.
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 100

[Docket No. FR-5508—-F-02]

RIN 2529-AA96

Implementation of the Fair Housing
Act’s Discriminatory Effects Standard

AGENCY: Office of the Assistant
Secretary for Fair Housing and Equal
Opportunity, HUD.

ACTION: Final rule.

SUMMARY: Title VIII of the Civil Rights
Act of 1968, as amended (Fair Housing
Act or Act), prohibits discrimination in
the sale, rental, or financing of
dwellings and in other housing-related
activities on the basis of race, color,
religion, sex, disability, familial status,
or national origin.? HUD, which is
statutorily charged with the authority
and responsibility for interpreting and
enforcing the Fair Housing Act and with
the power to make rules implementing
the Act, has long interpreted the Act to
prohibit practices with an unjustified
discriminatory effect, regardless of
whether there was an intent to
discriminate. The eleven federal courts
of appeals that have ruled on this issue
agree with this interpretation. While
HUD and every federal appellate court
to have ruled on the issue have
determined that liability under the Act
may be established through proof of
discriminatory effects, the statute itself
does not specify a standard for proving
a discriminatory effects violation. As a
result, although HUD and courts are in
agreement that practices with
discriminatory effects may violate the
Fair Housing Act, there has been some
minor variation in the application of the
discriminatory effects standard.
Through this final rule, HUD
formalizes its long-held recognition of
discriminatory effects liability under the
Act and, for purposes of providing
consistency nationwide, formalizes a
burden-shifting test for determining
whether a given practice has an
unjustified discriminatory effect,
leading to liability under the Act. This
final rule also adds to, and revises,
illustrations of discriminatory housing
practices found in HUD’s Fair Housing
Act regulations. This final rule follows
a November 16, 2011, proposed rule and
takes into consideration comments
received on that proposed rule.

1This preamble uses the term ““disability’” to refer
to what the Act and its implementing regulations
term a “handicap.” Both terms have the same legal
meaning. See Bragdon v. Abbott, 524 U.S. 624, 631
(1998).

DATES: Effective Date: March 18, 2013.
FOR FURTHER INFORMATION CONTACT:
Jeanine Worden, Associate General
Counsel for Fair Housing, Office of
General Counsel, U.S. Department of
Housing and Urban Development, 451
7th Street SW., Washington, DC 20410—
0500, telephone number 202—402-5188.
Persons who are deaf, are hard of
hearing, or have speech impairments
may contact this phone number via TTY
by calling the Federal Relay Service at
800-877-8399.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

A. Purpose of Regulatory Action

Need for the Regulation. This
regulation is needed to formalize HUD’s
long-held interpretation of the
availability of “discriminatory effects”
liability under the Fair Housing Act, 42
U.S.C. 3601 et seq., and to provide
nationwide consistency in the
application of that form of liability.
HUD, through its longstanding
interpretation of the Act, and the eleven
federal courts of appeals that have
addressed the issue agree that liability
under the Fair Housing Act may arise
from a facially neutral practice that has
a discriminatory effect. The twelfth
court of appeals has assumed that the
Fair Housing Act includes
discriminatory effects liability, but has
not decided the issue. Through four
decades of case-by-case application of
the Fair Housing Act’s discriminatory
effects standard by HUD and the courts,
a small degree of variation has
developed in the methodology of
proving a claim of discriminatory effects
liability. This inconsistency threatens to
create uncertainty as to how parties’
conduct will be evaluated. This rule
formally establishes a three-part burden-
shifting test currently used by HUD and
most federal courts, thereby providing
greater clarity and predictability for all
parties engaged in housing transactions
as to how the discriminatory effects
standard applies.

How the Rule Meets the Need. This
rule serves the need described above by
establishing a consistent standard for
assessing claims that a facially neutral
practice violates the Fair Housing Act
and by incorporating that standard in
HUD’s existing Fair Housing Act
regulations at 24 CFR 100.500. By
formalizing the three-part burden-
shifting test for proving such liability
under the Fair Housing Act, the rule
provides for consistent and predictable
application of the test on a national
basis. It also offers clarity to persons
seeking housing and persons engaged in
housing transactions as to how to assess

potential claims involving
discriminatory effects.

Legal Authority for the Regulation.
The legal authority for the regulation is
found in the Fair Housing Act.
Specifically, section 808(a) of the Act
gives the Secretary of HUD the
“authority and responsibility for
administering this Act.” (42 U.S.C.
3608(a)). In addition, section 815 of the
Act provides that “[t]he Secretary may
make rules (including rules for the
collection, maintenance, and analysis of
appropriate data) to carry out this title.
The Secretary shall give public notice
and opportunity for comment with
respect to all rules made under this
section.” (42 U.S.C. 3614a.) HUD also
has general rulemaking authority, under
the Department of Housing and Urban
Development Act, to make such rules
and regulations as may be necessary to
carry out its functions, powers, and
duties. (See 42 U.S.C. 3535(d).)

B. Summary of the Major Provisions

This rule formally establishes the
three-part burden-shifting test for
determining when a practice with a
discriminatory effect violates the Fair
Housing Act. Under this test, the
charging party or plaintiff first bears the
burden of proving its prima facie case
that a practice results in, or would
predictably result in, a discriminatory
effect on the basis of a protected
characteristic. If the charging party or
plaintiff proves a prima facie case, the
burden of proof shifts to the respondent
or defendant to prove that the
challenged practice is necessary to
achieve one or more of its substantial,
legitimate, nondiscriminatory interests.
If the respondent or defendant satisfies
this burden, then the charging party or
plaintiff may still establish liability by
proving that the substantial, legitimate,
nondiscriminatory interest could be
served by a practice that has a less
discriminatory effect.

This rule also adds and revises
illustrations of practices that violate the
Act through intentional discrimination
or through a discriminatory effect under
the standards outlined in § 100.500.

C. Costs and Benefits

Because the rule does not change
decades-old substantive law articulated
by HUD and the courts, but rather
formalizes a clear, consistent,
nationwide standard for litigating
discriminatory effects cases under the
Fair Housing Act,2 it adds no additional
costs to housing providers and others
engaged in housing transactions. Rather,

2 Seenn. 12, 28, supra, discussing HUD
administrative decisions and federal court rulings.
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the rule will simplify compliance with
the Fair Housing Act’s discriminatory
effects standard and decrease litigation
associated with such claims by clearly
allocating the burdens of proof and how
such burdens are to be met.

II. Background

The Fair Housing Act was enacted in
1968 (Pub. L. 90-284, codified at 42
U.S.C. 3601-3619, 3631) to combat and
prevent segregation and discrimination
in housing, including in the sale or
rental of housing and the provision of
advertising, lending, and brokerage
services related to housing. The Fair
Housing Act’s “Declaration of Policy”
specifies that “[i]t is the policy of the
United States to provide, within
constitutional limitations, for fair
housing throughout the United States.” 3
Congress considered the realization of
this policy ““to be of the highest
priority.” ¢ The Fair Housing Act’s
language prohibiting discrimination in
housing is “broad and inclusive;” 5 the
purpose of its reach is to replace
segregated neighborhoods with “truly
integrated and balanced living
patterns.” ¢ In commemorating the 40th
anniversary of the Fair Housing Act and
the 20th anniversary of the Fair Housing
Amendments Act, the House of
Representatives reiterated that ““the
intent of Congress in passing the Fair
Housing Act was broad and inclusive, to
advance equal opportunity in housing
and achieve racial integration for the
benefit of all people in the United
States.” 7 (See the preamble to the
November 16, 2011, proposed rule at 76
FR 70922.)

The Fair Housing Act gives HUD the
authority and responsibility for
administering and enforcing the Act,?
including the authority to conduct
formal adjudications of Fair Housing
Act complaints ® and the power to
promulgate rules to interpret and carry
out the Act.10 In keeping with the Act’s
“broad remedial intent,” 11 HUD, as the
following discussion reflects, has long
interpreted the Act to prohibit practices
that have an unjustified discriminatory
effect, regardless of intent. (See also the

342 U.S.C. 3601.

4 Trafficante v. Metro. Life Ins. Co., 409 U.S. 205,
211 (1972) (internal citation omitted).

51d. at 209.

61d. at 211.

7H. Res. 1095, 110th Cong., 2d Sess., 154 Cong.
Rec. H2280-01 (April 15, 2008) (2008 WL 1733432).

8 See 42 U.S.C. 3608(a).

9 See 42 U.S.C. 3610, 3612.

10 See 42 U.S.C. 3614a.

11 Havens Realty Corp. v. Coleman, 455 U.S. 363,
380 (1982).

preamble to the November 16, 2011,
proposed rule at 76 FR 70922-23.)

In formal adjudications of charges of
discrimination under the Fair Housing
Act over the past 20 years, HUD has
consistently concluded that the Act is
violated by facially neutral practices
that have an unjustified discriminatory
effect on the basis of a protected
characteristic, regardless of intent.12 In
one such formal adjudication, the
Secretary of HUD reviewed the initial
decision of a HUD administrative law
judge and issued a final order stating
that practices with an unjustified
discriminatory effect violate the Act. In
that case, the Secretary found that a
mobile home community’s occupancy
limit of three persons per dwelling had
a discriminatory effect on families with
children.1® When the housing provider
appealed the Secretary’s order to the
United States Court of Appeals for the
Tenth Circuit, the Secretary of HUD
defended his order, arguing that
statistics showed that the housing
policy, while neutral on its face, had a
discriminatory effect on families with
children because it served to exclude
them at more than four times the rate of
families without children.?* Similarly,
on appeal of another final agency
decision holding that a housing policy
had a disparate impact on families with
children,15 the Secretary of HUD, in his
brief defending the decision before the
United States Court of Appeals for the
Ninth Circuit, discussed in detail the
text and legislative history of the Act, as
well as prior pronouncements by HUD
that proof of discriminatory intent is not

12 See, e.g., HUD v. Twinbrook Village Apts., No.
02-00025600-0256—-8, 2001 WL 1632533, at *17
(HUD ALJ Nov. 9, 2001) (“A violation of the [Act]
may be premised on a theory of disparate impact.”);
HUD v. Carlson, No. 08-91-0077-1, 1995 WL
365009 (HUD ALJ June 12, 1995) (“A policy or
practice that is neutral on its face may be found to
be violative of the Act if the record establishes a
prima facie case that the policy or practice has a
disparate impact on members of a protected class,
and the Respondent cannot prove that the policy is
justified by business necessity.”); HUD v. Ross, No.
01-92-0466-18, 1994 WL 326437, at *5 (HUD ALJ
July 7, 1994) (“Absent a showing of business
necessity, facially neutral policies which have a
discriminatory impact on a protected class violate
the Act.””); HUD v. Carter, No. 03—90-0058-1, 1992
WL 406520, at *5 (HUD ALJ May 1, 1992) (“The
application of the discriminatory effects standard in
cases under the Fair Housing Act is well
established.”).

13 HUD v. Mountain Side Mobile Estates P’ship,
No. 08-92-0010-1, 1993 WL 307069 (HUD Sec’y
July 19, 1993), aff’d in relevant part, 56 F.3d 1243
(10th Cir. 1995).

14 Brief for HUD Secretary as Respondent,
Mountain Side Mobile Estates P’ship v. HUD, No.
94-9509 (10th Cir. 1994).

15 HUD v. Pfaff, No. 10-93-0084—8, 1994 WL
592199, at *17 (HUD ALJ Oct. 27, 1994), rev’d on
other grounds, 88 F.3d 739 (9th Cir. 1996).

required to establish liability under the
Act.16

HUD has interpreted the Act to
include discriminatory effects liability
not only in formal adjudications, but
through various other means as well. In
1980, for example, Senator Charles
Mathias read into the Congressional
Record a letter that the Senator had
received from the HUD Secretary
describing discriminatory effects
liability under the Act and explaining
that such liability is “imperative to the
success of civil rights law
enforcement.” 17 In 1994, HUD joined
with the Department of Justice and nine
other federal regulatory and
enforcement agencies in approving and
adopting a policy statement that, among
other things, recognized that disparate
impact is among the “methods of proof
of lending discrimination under the
* * * [Fair Housing]| Act.” 18 In this
Policy Statement on Discrimination in
Lending (Joint Policy Statement), HUD
and the other regulatory and
enforcement agencies recognized that
“[plolicies and practices that are neutral
on their face and that are applied
equally may still, on a prohibited basis,
disproportionately and adversely affect
a person’s access to credit,” and
provided guidance on how to prove a
disparate impact fair lending claim.19

Additionally, HUD’s interpretation of
the Act is further confirmed by
regulations implementing the Federal
Housing Enterprises Financial Safety
and Soundness Act (FHEFSSA), in
which HUD prohibited Fannie Mae and
Freddie Mac from engaging in mortgage
purchase activities that have a
discriminatory effect in violation of
FHEFSSA.20 In addressing a concern for
how the impact theory might operate
under FHEFFSA, HUD explained that
“the disparate impact (or discriminatory
effect) theory is firmly established by
Fair Housing Act case law” and
concluded that this Fair Housing Act
disparate impact law “‘is applicable to
all segments of the housing marketplace,
including the GSEs” (government-
sponsored enterprises).2! In

16 Brief for HUD Secretary as Respondent, Pfaff v.
HUD, No. 94-70898 (9th Cir. 1996).

17126 Cong. Rec. 31,166-31,167 (1980) (statement
of Sen. Mathias reading into the record letter of
HUD Secretary).

18 Policy Statement on Discrimination in Lending,
59 FR 18266, 18269 (Apr. 15, 1994) (“Joint Policy
Statement”’).

19]d.

20 See 24 CFR 81.42 (2012).

21 The Secretary of HUD’s Regulation of the
Federal National Mortgage Association (Fannie
Mae) and the Federal Home Loan Mortgage
Corporation (Freddie Mac), 60 FR 61846, 61867
(Dec. 1, 1995).
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promulgating this regulation, HUD also
emphasized the importance of the Joint
Policy Statement, explaining that “[a]ll
the Federal financial regulatory and
enforcement agencies recognize the role
that disparate impact analysis plays in
scrutiny of mortgage lending” and have
“jointly recognized the disparate impact
standard as a means of proving lending
discrimination under the Fair Housing
Act.”” 22

Consistent with its longstanding
interpretation of the Act, over the past
two decades, HUD has regularly issued
guidance to its staff that recognizes the
discriminatory effects theory of liability
under the Act. For instance, HUD’s
Assistant Secretary for Fair Housing and
Equal Opportunity (FHEO) issued a
memorandum in 1993 instructing HUD
investigators to be sure to analyze
complaints under the disparate impact
theory of liability.23 HUD’s 1995 Title
VIII Complaint Intake, Investigation and
Conciliation Handbook (Enforcement
Handbook), which set forth guidelines
for investigating and resolving Fair
Housing Act complaints, emphasized to
HUD’s enforcement staff that disparate
impact is one of “‘the principal theories
of discrimination” under the Fair
Housing Act and required HUD
investigators to apply it when
appropriate.2¢ HUD’s 1998 version of
the Enforcement Handbook, which is
currently in effect, also recognizes the
discriminatory effects theory of liability
and requires HUD investigators to apply
it in appropriate cases nationwide.25

In 1998, at Congress’s direction, HUD
published in the Federal Register
previously-internal guidance from 1991
explaining when occupancy limits may
violate the Act’s prohibition of
discrimination because of familial
status, premised on the application of
disparate impact liability.26 More
recently, HUD posted on its Web site
guidance to its staff and others
discussing how facially neutral housing

22]d.

23 Memorandum from the HUD Assistant
Secretary for Fair Housing & Equal Opportunity,
The Applicability of Disparate Impact Analysis to
Fair Housing Cases (Dec. 17, 1993).

24 HUD, No. 8024.1, Title VIII Complaint Intake,
Investigation & Conciliation Handbook at 7—12
(1995).

25 HUD, No. 8024.1, Title VIII Complaint Intake,
Investigation & Conciliation Handbook at 2—-27
(1998) (“a respondent may be held liable for
violating the Fair Housing Act even if his action
against the complainant was not even partly
motivated by illegal considerations”); id. at 2—27 to
2-45 (HUD guidelines for investigating a disparate
impact claim and establishing its elements).

26 See 63 FR 70256 (Dec. 18, 1998) (publishing
“Keating Memo’’ regarding reasonable occupancy
standards); Quality Housing and Work
Responsibility Act of 1998, Public Law 105-276,
112 Stat. 2461, § 589 (Oct. 21, 1998) (requiring
publication of Keating Memo).

policies addressing domestic violence
can have a disparate impact on women
in violation of the Act.?”

Although several of the HUD
administrative decisions, federal court
holdings, and HUD and other federal
agency public pronouncements on the
discriminatory effects standard just
noted were discussed in the preamble to
HUD’s November 16, 2011, proposed
rule, HUD has described these events in
the preamble to this final rule to
underscore that this rule is not
establishing new substantive law.
Rather, this final rule embodies law that
has been in place for almost four
decades and that has consistently been
applied, with minor variations, by HUD,
the Justice Department and nine other
federal agencies, and federal courts. In
this regard, HUD emphasizes that the
title of this rulemaking,
“Implementation of the Fair Housing
Act’s Discriminatory Effects Standard,”
indicates that HUD is not proposing
new law in this area.

As discussed in the preamble to the
proposed rule (76 FR 70921, 70923), all
federal courts of appeals to have
addressed the question agree that
liability under the Act may be
established based on a showing that a
neutral policy or practice has a
discriminatory effect even if such a
policy or practice was not adopted for
a discriminatory purpose.2® There is
minor variation, however, in how
evidence has been analyzed pursuant to
this theory. For example, in
adjudications, HUD has always used a
three-step burden-shifting approach,29

27 Memorandum from HUD Office of Fair Housing
& Equal Opportunity, Assessing Claims of Housing
Discrimination Under the Fair Housing Act & the
Violence Against Women Act 5-6 (Feb. 9, 2011).
http://www.hud.gov/offices/fheo/library/11-
domestic-violence-memo-with-attachment.pdf.

28 See, e.g., Graoch Assocs. #33, L.P. v. Louisville/
Jefferson Cnty. Metro Human Relations Comm’n,
508 F.3d 366, 374-78 (6th Cir. 2007); Reinhart v.
Lincoln Cnty., 482 F.3d 1225, 1229 (10th Cir. 2007);
Hallmark Developers, Inc. v. Fulton County, Ga.,
466 F.3d 1276, 1286 (11th Cir. 2006); Charleston
Hous. Auth. v. U.S. Dep’t of Agric., 419 F.3d 729,
740—41 (8th Cir. 2005); Langlois v. Abington Hous.
Auth., 207 F.3d 43, 49-50 (1st Cir. 2000); Simms
v. First Gibraltar Bank, 83 F.3d 1546, 1555 (5th Cir.
1996); Jackson v. Okaloosa Cnty., Fla., 21 F.3d
1531, 1543 (11th Cir. 1994); Keith v. Volpe, 858
F.2d 467, 484 (9th Cir. 1988); Huntington Branch,
NAACP v. Town of Huntington, 844 F.2d 926, 937—
38 (2d Cir. 1988), aff'd, 488 U.S. 15 (1988) (per
curiam); Resident Advisory Bd. v. Rizzo, 564 F.2d
126, 148 (3d Cir. 1977); Betsey v. Turtle Creek
Assocs., 736 F.2d 983, 987—-89 & n.3 (4th Cir. 1984);
Metro. Hous. Dev. Corp. v. Vill. of Arlington
Heights, 558 F.2d 1283, 1290-91 (7th Cir. 1977);
United States. v. City of Black Jack, 508 F.2d 1179,
1184-86 (8th Cir. 1974).

29 See, e.g., HUD v. Twinbrook Village Apts., No.
02-00025600-0256-8, 2001 WL 1632533, at *17
(HUD ALJ Nov. 9, 2001); HUD v. Pfaff, 1994 WL
592199, at *8 (HUD ALJ Oct. 27, 1994) rev’'d on
other grounds, 88 F.3d 739 (9th Cir. 1996); HUD v.

as do many federal courts of appeals.3°
One federal court of appeals applies a
multi-factor balancing test,3* other
courts of appeals apply a hybrid
between the two,32 and one court of
appeals applies a different test for
public and private defendants.33

Another source of variation in
existing law is in the application of the
burden-shifting test. Under the three-
step burden-shifting approach applied
by HUD and the courts, the plaintiff (or,
in administrative adjudications, the
charging party) first must make a prima
facie showing of either a disparate
impact or a segregative effect. If the
discriminatory effect is shown, the
burden of proof shifts to the defendant
(or respondent) to justify its actions. If
the defendant (or respondent) satisfies
its burden, the third step comes into
play. There has been a difference of
approach among the various appellate
courts and HUD adjudicators as to
which party bears the burden of proof
at this third step, which requires proof
as to whether or not a less
discriminatory alternative to the
challenged practice exists. All but one
of the federal courts of appeals that use
a burden-shifting approach place the
ultimate burden of proving that a less
discriminatory alternative exists on the
plaintiff,34 with some courts analogizing
to the burden-shifting framework
established for Title VII of the Civil
Rights Act of 1964 (Title VII), which
addresses employment
discrimination.35 The remaining court
of appeals places the burden on the

Mountain Side Mobile Estates P’ship, 1993 WL
367102, at *6 (HUD ALJ Sept. 20, 1993); HUD v.
Carter, 1992 WL 406520, at *6 (HUD ALJ May 1,
1992); see also Joint Policy Statement, 59 FR 18269.

30 See, e.g., Charleston, 419 F.3d at 740-42;
Langlois, 207 F.3d at 49-50; Huntington Branch,
844 F.2d at 939.

31 See, e.g., Metro. Hous. Dev. Corp., 558 F.2d at
1290 (applying a four-factor balancing test).

32 See, e.g., Graoch, 508 F.3d at 373 (balancing
test incorporated as elements of proof after second
step of burden-shifting framework); Mountain Side
Mobile Estates v. Sec’y HUD, 56 F.3d 1243, 1252,
1254 (10th Cir. 1995) (incorporating a three-factor
balancing test into the burden-shifting framework to
weigh defendant’s justification);.

33 The Fourth Circuit has applied a four-factor
balancing test to public defendants and a burden-
shifting approach to private defendants. See, e.g.,
Betsey v. Turtle Creek Assocs., 736 F.2d 983, 989
n.5 (4th Cir. 1984).

34 Compare Mt. Holly Gardens Citizens in Action,
Inc. v. Twp. of Mount Holly, 658 F.3d 375, 382 (3d
Cir. 2011) (burden of proving less discriminatory
alternative ultimately on plaintiff), and Gallagher v.
Magner, 619 F.3d 823, 834 (8th Cir. 2010) (same),
and Graoch, 508 F.3d at 373—74 (same), and
Mountain Side Mobile Estates, 56 F.3d at 1254
(same), with Huntington Branch, 844 F.2d at 939
(burden of proving no less discriminatory
alternative exists on defendant).

35 See, e.g., Graoch, 508 F.3d at 373 (“[Cl]laims
under Title VII and the [Fair Housing Act] generally
should receive similar treatment”’).
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defendant to show that no less
discriminatory alternative to the
challenged practice exists.3¢ HUD’s
administrative law judges have, at
times, placed this burden of proof
concerning a less discriminatory
alternative on the respondent and, at
other times, on the charging party.3”
Through this rulemaking and
interpretative authority under the Act,
HUD formalizes its longstanding view
that discriminatory effects liability is
available under the Act and establishes
uniform standards for determining
when a practice with a discriminatory
effect violates the Fair Housing Act.

III. The November 16, 2011, Proposed
Rule

On November 16, 2011, HUD
published a proposed rule in the
Federal Register (76 FR 70921)
addressing the discriminatory effects
theory of liability under the Act.
Specifically, HUD proposed adding a
new subpart G to 24 CFR part 100,
which would formalize the longstanding
position held by HUD and the federal
courts that the Fair Housing Act may be
violated by a housing practice that has
a discriminatory effect, regardless of
whether the practice was adopted for a
discriminatory purpose, and would
establish uniform standards for
determining when such a practice
violates the Act.

In the proposed rule, HUD defined a
housing practice with a “discriminatory
effect’” as one that “actually or
predictably: (1) Results in a disparate
impact on a group of persons on the
basis of race, color, religion, sex,
handicap, familial status, or national
origin; or (2) Has the effect of creating,
perpetuating, or increasing segregated
housing patterns on the basis of race,
color, religion, sex, handicap, familial
status, or national origin.”

A housing practice with a
discriminatory effect would still be
lawful if supported by a “‘legally
sufficient justification.” HUD proposed
that a “legally sufficient justification”
exists where the challenged housing
practice: (1) Has a necessary and
manifest relationship to one or more
legitimate, nondiscriminatory interests
of the respondent or defendant; and (2)

36 Huntington Branch, 844 F.2d at 939.

37 Compare, e.g., HUD v. Carter, 1992 WL 406520,
at *6 (HUD ALJ May 1, 1992) (respondent bears the
burden of showing that no less discriminatory
alternative exists), and HUD v. Twinbrook Village
Apts., 2001 WL 1632533, at *17 (HUD ALJ Nov. 9,
2001) (same), with HUD v. Mountain Side Mobile
Estates P’ship, 1993 WL 367102, at *6 (charging
party bears the burden of showing that a less
discriminatory alternative exists), and HUD v. Pfaff,
1994 WL 592199, at *8 (HUD ALJ Oct. 27, 1994)
(same).

those interests cannot be served by
another practice that has a less
discriminatory effect.

Consistent with its own past practice
and that of many federal courts, HUD
proposed a burden-shifting framework
for determining whether liability exists
under a discriminatory effects theory.
Under the proposed burden-shifting
approach, the charging party or plaintiff
in an adjudication first bears the burden
of proving that a challenged practice
causes a discriminatory effect. If the
charging party or plaintiff meets this
burden, the burden of proof shifts to the
respondent or defendant to prove that
the challenged practice has a necessary
and manifest relationship to one or
more of its legitimate,
nondiscriminatory interests. If the
respondent or defendant satisfies this
burden, the charging party or plaintiff
may still establish liability by
demonstrating that the legitimate,
nondiscriminatory interest can be
served by another practice that has a
less discriminatory effect.

In the proposed rule, HUD explained
that violations of various provisions of
the Act may be established by proof of
discriminatory effects, including 42
U.S.C. 3604(a), 3604(b), 3604(f)(1),
3604(£)(2), 3605, and 3606 (see 76 FR
70923 n.20), and that discriminatory
effects liability applies to both public
and private entities (see 76 FR 70924
n.40).

HUD also proposed to revise 24 CFR
part 100 to add examples of practices
that may violate the Act under the
discriminatory effects theory.

IV. Changes Made at the Final Rule
Stage

In response to public comment, a
discussion of which is presented in the
following section, and in further
consideration of issues addressed at the
proposed rule stage, HUD is making the
following changes at this final rule
stage:

A. Changes to Subpart G

The final rule makes several minor
revisions to subpart G in the proposed
rule for clarity. The final rule changes
“housing practice” to “practice”
throughout proposed subpart G to make
clear that the standards set forth in
subpart G are not limited to the
practices addressed in subpart B, which
is titled “Discriminatory Housing
Practices.” The final rule replaces
“under this subpart” with “under the
Fair Housing Act” because subpart G
outlines evidentiary standards for
proving liability under the Fair Housing
Act. The final rule also replaces the
general phrase “prohibited intent”” with

the more specific “discriminatory
intent.”

The final rule slightly revises the
definition of discriminatory effect found
in proposed § 100.500(a), without
changing its meaning, to condense the
definition and make it more consistent
with terminology used in case law.
Proposed § 100.500(a) provided that “[a]
housing practice has a discriminatory
effect where it actually or predictably:
(1) Results in a disparate impact on a
group of persons on the basis of race,
color, religion, sex, handicap, familial
status, or national origin; or (2) Has the
effect of creating, perpetuating, or
increasing segregated housing patterns
on the basis of race, color, religion, sex,
handicap, familial status, or national
origin.” Final § 100.500(a) provides that
“[a] practice has a discriminatory effect
where it actually or predictably results
in a disparate impact on a group of
persons or creates, increases, reinforces,
or perpetuates segregated housing
patterns because of race, color, religion,
sex, handicap, familial status, or
national origin.”

To clarify “legally sufficient
justification” and in particular, what
HUD meant in the proposed rule by “a
necessary and manifest relationship to
one or more legitimate,
nondiscriminatory interests,” HUD is
revising the definition found in
proposed § 100.500(b) to read as
follows: “(1) A legally sufficient
justification exists where the challenged
practice:

(i) Is necessary to achieve one or more
substantial, legitimate,
nondiscriminatory interests of the
respondent, with respect to claims
brought under 42 U.S.C. 3612, or
defendant, with respect to claims
brought under 42 U.S.C. 3613 or 3614;
and (ii) Those interests could not be
served by another practice that has a
less discriminatory effect. (2) A legally
sufficient justification must be
supported by evidence and may not be
hypothetical or speculative * * *.”
This revision to the definition of
“legally sufficient justification”
includes changing “‘cannot be served,”
the phrasing used in the proposed rule,
to “could not be served.”

This revised definition of “legally
sufficient justification” also appears in
§100.500(c)(2) and, in essentially the
same form, in § 100.500(c)(3). The final
rule also replaces the word
“demonstrating” with “proving” in
§100.500(c)(3) in order to make clear
that the burden found in that section is
one of proof, not production.

In addition to these changes, the final
rule makes several minor corrections to
§100.500. The final rule substitutes ““42
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U.S.C. 3610” with “42 U.S.C. 3612” in
§ 100.500(c)(1) because the procedures
for a formal adjudication under the Act
are found in 42 U.S.C. 3612. Also in
§100.500(c)(1), the final rule changes
“proving that a challenged practice
causes a discriminatory effect” to
“proving that a challenged practice
caused or predictably will cause a
discriminatory effect.” This edit is
required for consistency with the Fair
Housing Act and § 100.500(a), which
prohibit actions that predictably result
in discrimination.

The final rule further corrects
proposed § 100.500(c)(1) and (2) to
replace “‘complainant” with “charging
party’’ because in cases tried before
HUD administrative law judges, the
charging party—and not the
complainant—has the same burden of
proof as a plaintiff in court. Under the
provisions of the Act governing
adjudication of administrative
complaints, an aggrieved person may
file a complaint with the Secretary
alleging a discriminatory housing
practice, or the Secretary may file such
a complaint,38 but it is the Secretary
who issues the charge of discrimination
and prosecutes the case before the
Administrative Law Judge, on behalf of
the aggrieved person.3? Any aggrieved
person may intervene as a party in the
proceeding,#? in which case the
intervener would bear the same burden
of proof as the charging party or a
plaintiff in a judicial action.

B. Changes to Illustrations

The illustrations added in this rule, as
well as the existing illustrations in part
100, represent HUD’s interpretation of
conduct that is illegal housing
discrimination under the Fair Housing
Act. Liability can be established for the
conduct illustrated in part 100 through
evidence of intentional discrimination,
or based on discriminatory effects
pursuant to the standards set forth in
subpart G, depending on the nature of
the potential violation.

In order to make clear that the Fair
Housing Act violations illustrated in
part 100 may be proven through
evidence of intentional discrimination
or discriminatory effects, as the
evidence permits, and that any potential
discriminatory effects violation must be
assessed pursuant to the standards set
forth in § 100.500, the final rule amends
paragraph (b) of § 100.5 to add at the
end the following sentence: “The
illustrations of unlawful housing
discrimination in this part may be

3842 U.S.C. 3610(a)(1)(A).
3942 U.S.C. 3610(g)(2)(A), 3612.
4042 U.S.C. 3612(c).

established by a practice’s
discriminatory effect, even if not
motivated by discriminatory intent,
consistent with the standards outlined
in §100.500.”

The final rule revises the illustrations
of discriminatory housing practices in
the proposed rule, rephrasing them in
more general terms. The language of the
added illustrations, which in the
proposed rule included paraphrasing
the definition of discriminatory effect
from subpart G, is revised to eliminate
the paraphrasing, which is unnecessary
after the addition to paragraph (b) of
§100.5. This revision is also intended to
eliminate any potential negative
implication from the proposed rule that
the existing illustrations in part 100
could not be proven through an effects
theory. In addition to this general
streamlining of the illustrations in the
proposed rule, the final rule makes the
following specific revisions to the
illustrations.

In order to avoid redundancy in
HUD’s Fair Housing Act regulations,
this final rule eliminates proposed
§100.65(b)(6). The substance of
proposed § 100.65(b)(6), which covers
“Providing different, limited, or no
governmental services such as water,
sewer, or garbage collection” is already
captured by existing § 100.65(b)(4),
which prohibits “Limiting the use of
privileges, services, or facilities
associated with a dwelling,” and
existing § 100.70(d)(4), which prohibits
“Refusing to provide municipal services
* * * for dwellings or providing such
services differently.”

In response to public comment, the
final rule adds “enacting” and
“ordinance’ to §100.70(d)(5). These
changes confirm that an ordinance is
one type of land-use decision that is
covered by the Act, under a theory of
intentional discrimination or
discriminatory effect, and that land-use
decisions may discriminate from the
moment of enactment. This final rule
therefore revises proposed § 100.70(d)(5)
to give the following as an illustration
of a prohibited practice: “Enacting or
implementing land-use rules,
ordinances, policies, or procedures that
restrict or deny housing opportunities or
otherwise make unavailable or deny
dwellings to persons because of race,
color, religion, sex, handicap, familial
status, or national origin.” The final rule
removes ‘“‘cost” and ‘“‘terms or
conditions” from proposed
§100.120(b)(2) and adds them to
§100.130. This revision is not intended
to make any substantive changes to
HUD’s interpretation of the Act’s
coverage, but rather is for organizational
purposes only: § 100.120 addresses

discrimination in the making and
provision of loans and other financial
assistance, while § 100.130 addresses
discriminatory terms or conditions.
Other minor streamlining changes are
made to existing § 100.120(b).
Accordingly, this final rule revises
§100.120(b) to read as set forth in the
regulatory text of the rule.

The final rule amends existing
§100.130(b)(2) to add ‘““‘or conditions”
and the term “cost” to the list of
potentially discriminatory terms or
conditions of loans or other financial
assistance. It also adds new
§100.130(b)(3), which, in response to a
public comment, illustrates that
servicing is a condition of loans or other
financial assistance covered by section
805.41 Because, as noted above, at the
final rule stage “terms and conditions”
is removed from proposed
§100.120(b)(2), new § 100.130(b)(3) also
addresses the provision of loans or other
financial assistance with terms or
conditions that have a discriminatory
intent or effect. As a result of these
changes, new § 100.130(b)(3) reads as
follows: “Servicing of loans or other
financial assistance with respect to
dwellings in a manner that
discriminates, or servicing of loans or
other financial assistance which are
secured by residential real estate in a
manner that discriminates, or providing
such loans or financial assistance with
other terms or conditions that
discriminate, because of race, color,
religion, sex, handicap, familial status,
or national origin.”

V. The Public Comments

The public comment period for the
November 16, 2011, proposed rule
closed on January 17, 2012. Ninety-six
public comments were received in
response to the proposed rule.
Comments were submitted by a wide
variety of interested entities, including
individuals, fair housing and legal aid
organizations, state and local fair
housing agencies, Attorneys General
from several States, state housing
finance agencies, public housing
agencies, public housing trade
associations, insurance companies,
mortgage lenders, credit unions,
banking trade associations, real estate
agents, and law firms.42 This section of
the preamble, which addresses
significant issues raised in the public

4142 U.S.C. 3605. Discrimination in residential
mortgage servicing may also violate section 804 of
the Act, 42 U.S.C. 3604.

42 All public comments on this rule can be found
at www.regulations.gov, specifically at http://
www.regulations.gov/
#lsearchResults;rpp=50;po=0;dktid=HUD-2011-
0138.
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comments, organizes the comments by
subject category, with a brief description
of the issue (or set of related issues)
followed by HUD’s response.

Many comments were received in
support of the rule generally and in
support of the proposed discriminatory
effects standard in particular. This
summary does not provide a response to
comments that expressed support for
the proposed rule. Supportive
comments included statements asserting
that the rule: advances the goals of the
Fair Housing Act; offers a well-reasoned
standard for analyzing discriminatory
effects claims; provides a national
standard for courts, housing providers,
municipalities and the financial and
insurance industries; provides clarity to
housing providers, housing seekers, and
others; will decrease litigation by
clarifying the burdens of proof; and will
help address a lack of adequate housing
for older persons even though age is not
a protected characteristic under the Act
because older persons may be affected
by practices with a discriminatory effect
based on disability. Commenters stated
that the rule is particularly necessary to
maintain protections against
discriminatory and abusive practices in
the mortgage industry, as the Fair
Housing Act covers activities in
residential real estate-related
transactions that may not be covered by
the Equal Credit Opportunity Act
(ECOA).43 A commenter stated that the
rule’s flexible standard is appropriate,
as no rigid formula fits the variety of
practices that exist in a rapidly evolving
housing market.

Several commenters supported
discriminatory effects liability under the
Act in general, stating that it is widely
agreed that discriminatory effects
analysis is critically important to
vigorous enforcement of the Fair
Housing Act, and that the rule is
consistent with HUD’s longstanding
interpretation and the interpretation of
the federal courts of appeals.
Commenters in support of the
importance of the effects test proffered
the following: if the effects approach
were no longer available, “the
proverbial door to equal housing
opportunity will be slammed in the face
of many victims”; the effects analysis is
particularly important with respect to

43 ECOA prohibits any creditor from
discriminating in credit transactions on the basis of
race, color, national origin, religion, age, sex,
marital status, or public assistance program
participation. See 15 U.S.C. 1691(a). By
comparison, Section 805 of the Fair Housing Act
prohibits any person whose business includes
engaging in residential-related transactions from
discriminating in such transactions on the basis of
race, color, religion, sex, disability, familial status,
or national origin. See 42 U.S.C. 3605.

the protection of persons with
disabilities and in familial status cases;
municipal land use decisions are more
likely to have a discriminatory effect on
minorities when they unreasonably
attempt to restrict affordable housing;
the effects analysis is important to
environmental justice investigations; the
discriminatory effects standard
encourages housing providers to
develop creative ways to achieve their
economic objectives while promoting
diversity; the effects standard gives
HUD and fair housing advocates the
tools to reveal the effects of racism,
poverty, disability discrimination, and
adverse environmental conditions on
the health and well-being of individuals
protected by the law; the rule provides
practical administrative guidance for
HUD attorneys and administrative law
judges, as well as for the state and local
fair housing agencies that share
responsibility with HUD for
adjudicating fair housing complaints;
and the disparate impact standard is
important in addressing discrimination
in lending and denial of access to credit,
which are often the results of neutral
policies that have a disparate impact on
protected groups.

Some commenters supported the
proposed rule’s allocation of the burden
of proof, stating that the rule is practical
and supported by longstanding
precedent, and that it provides clear
guidance to housing providers and
government agencies in adopting rules
and policies and an objective method
for courts to evaluate discriminatory
effect claims. A commenter stated that
the perpetuation of segregation theory of
effects liability is supported by the
legislative history of Title VIII and the
obligation to affirmatively further fair
housing found in 42 U.S.C. 3608(d).

Following are the remaining issues
raised by the public comments and
HUD’s responses.

A. Validity of Discriminatory Effects
Liability Under the Act

Issue: Some commenters opposed the
rule because, in their view, the Act’s
text cannot be interpreted to include
liability under a discriminatory effects
theory. Commenters stated that the Fair
Housing Act does not include an effects
standard because it does not use the
phrase “‘adversely affect,” as in Title
VII, the Age Discrimination in
Employment Act (ADEA), or the
Americans with Disabilities Act. One of
these commenters stated that the Fair
Housing Act does not include any of the
words in other statutes that have been
interpreted as giving rise to disparate
impact claims, such as “affect” and
“tend to.” A commenter found the

“otherwise make unavailable or deny”
language in the Fair Housing Act
unpersuasive evidence that Congress
intended the Act to include an effects
test because it is a catchall phrase at the
end of a list of prohibited conduct, and
it must be read as having a similar
meaning as the specific items on the list.

Some commenters stated that the
Act’s prohibition of certain practices
“because of,” “on account of,” or
“based on” a protected classification
necessitates a showing of discriminatory
intent. A commenter stated that
“because of”” and “on account of,” as
used in every provision of the Act,
require evidence of intent because the
same phrases are used in two provisions
of the Act that cannot plausibly be
interpreted to employ discriminatory
effects liability. In this regard, this
commenter pointed to 42 U.S.C. 3631,
which uses the phrase “because of” to
create criminal liability for specific fair
housing violations, and 42 U.S.C. 3617,
which uses the phrase “on account of”
to ban coercion and intimidation of
those exercising fair-housing rights.

Other commenters expressed support
for a rule setting out the discriminatory
effects theory of liability. Some of these
commenters stated that Congress
intended that such liability exist and
that the text of the Act readily supports
this position. Commenters stated that
discriminatory effects liability best
effectuates Congress’s broad, remedial
intent in passing the Fair Housing Act
and the Act’s stated purpose of
providing for fair housing, within
constitutional limitations, throughout
the country. Commenters pointed out,
through examples of neutral practices
with discriminatory results that they
have encountered, that an effects theory
of liability continues to be vital in
achieving the Act’s broad goal.
Commenters stated that, consistent with
HUD’s interpretation of the Act, federal
courts have unanimously held that
liability may be established by proof of
discriminatory effects.

HUD Response: As the preamble to
the proposed rule and this final rule
make clear, both HUD and the federal
courts have long interpreted the Fair
Housing Act to prohibit actions that
have an unjustified discriminatory
effect, regardless of whether the action
was motivated by a discriminatory
intent. Section 804(a) of the Act makes
it unlawful “[t]o refuse to sell or rent
after the making of a bona fide offer, or
to refuse to negotiate for the sale or
rental of, or otherwise make unavailable
or deny, a dwelling to any person
because of race, color, religion, sex,
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familial status, or national origin.” 44
Similarly, section 804(f)(1) makes it
unlawful “[t]o discriminate in the sale
or rental, or to otherwise make
unavailable or deny, a dwelling to any
buyer or renter because of a

handicap.” 4® This “otherwise make
unavailable or deny”” formulation in the
text of the Act focuses on the effects of
a challenged action rather than the
motivation of the actor. In this way, the
provisions are similar to the “otherwise
adversely affect” formulation that the
Supreme Court found to support
disparate impact liability under Title VII
and the ADEA.46 And, indeed, the
federal courts have drawn the analogy
between Title VII and the Fair Housing
Act in interpreting the Act to prohibit
actions that have an unjustified
discriminatory effect, regardless of
intent.*”

In addition, many of the Fair Housing
Act’s provisions make it unlawful “to
discriminate” in certain housing-related
transactions based on a protected
characteristic.#® “Discriminate” is a
term that may encompass actions that
have a discriminatory effect but not a
discriminatory intent.4® HUD’s
extensive experience in administering
the Fair Housing Act and in
investigating and adjudicating claims
arising under the Act, which is

4442 U.S.C. 3604(a).

4542 U.S.C. 3604(f)(1).

46 See Griggs v. Duke Power Co., 401 U.S. 424,
431 (1971) (holding that Title VII includes a
disparate impact standard); Smith v. City of
Jackson, Miss., 544 U.S. 228, 235 (2005) (affirming
that the holding in Griggs represented the best
reading of Title VII's text); id. at 240 (holding that
section 4(a)(2) of the ADEA includes a disparate
impact standard); see also Nat’l Cmty. Reinvestment
Coalition v. Accredited Home Lenders Holding Co.,
573 F. Supp. 2d 70, 78 (D.DC 2008) (holding that
the Fair Housing Act encompasses disparate impact
liability because, among other reasons, language in
the Act is analogous to language in the ADEA found
by the Supreme Court to include disparate impact).

47 See Resident Advisory Bd. v. Rizzo, 564 F.2d
126, 146 (3d Cir. 1977) (“[IIn Title VIII cases, by
analogy to Title VII cases, unrebutted proof of
discriminatory effect alone may justify a federal
equitable response.”); Graoch, 508 F.3d at 374
(quoting Griggs, 401 U.S. at 431) (“The Supreme
Court held that Title VII, which uses similar
language [to Title VIII], ‘proscribes not only overt
discrimination but also practices that are fair in
form, but discriminatory in operation.” The same
analysis justifies the existence of disparate-impact
liability under the FHA.”).

48 See 42 U.S.C. 3604(b), 3604(f)(1), 3604(f)(2),
3605, and 3606.

49 See, e.g., Alexander v. Choate, 469 U.S. 287,
299 (1985) (assuming without deciding that section
504 of the Rehabilitation Act of 1973, which
prohibits “subject[ing] to discrimination” otherwise
qualified handicapped individuals, “reaches at least
some conduct that has an unjustifiable disparate
impact upon the handicapped”); Board. of Ed. v.
Harris, 444 U.S. 130, 140—41 (1979) (concluding
that the term ‘“‘discrimination,” as used in the 1972
Emergency School Aid Act, was ambiguous and
proscribed actions that had a disparate impact).

discussed in this preamble and that of
the proposed rule,5° informs its
conclusion that not only can the term
“discriminate” be interpreted to
encompass discriminatory effects
liability, but it must be so interpreted in
order to achieve the Act’s stated
purpose to provide for fair housing to
the extent the Constitution allows.51
Indeed, as far back as 1980, the HUD
Secretary explained to Congress why
discriminatory effects liability under the
Fair Housing Act is “imperative to the
success of civil rights enforcement.” 52
Only by eliminating practices with an
unnecessary disparate impact or that
unnecessarily create, perpetuate,
increase, or reinforce segregated housing
patterns, can the Act’s intended goal to
advance equal housing opportunity and
achieve integration be realized.53 In
keeping with the broad remedial goals
of the Fair Housing Act,>* HUD
interprets the term “discriminate,” as
well as the language in sections 804(a)
and 804(f)(1) of the Act, to encompass
liability based on the results of a
practice, as well as any intended effect.

The “because of” phrase found in
sections 804 and 805 of the Act 55 and
similar language such as ““on account
of” or “based on”’ does not signal that
Congress intended to limit the Act’s
coverage to intentional discrimination.
Both section 703(a)(2) of Title VII56 and
section 4(a)(2) of the ADEA 57 prohibit
certain actions ‘because of”” a protected
characteristic, yet neither provision
requires a finding of discriminatory
intent.58 Moreover, the fact that the
phrases “on account of”” and “because
of” appear in sections 817 and 831 of
the Fair Housing Act ®9 does not

50 See supra nn. 12—27; preamble to the
November 16, 2011, proposed rule at 76 FR 70922—
23.

511n enacting the Fair Housing Act, Congress
expressed its desire to provide, within
constitutional limitations, for fair housing
throughout the United States. See 42 U.S.C. 3601.

52 See 126 Cong. Rec. 31,166-31,167 (1980)
(statement of Sen. Mathias) (reading into the record
letter of HUD Secretary).

53 See supra nn. 3—7; infra nn. 65—69.

54 See supra note 11.

5542 U.S.C. 3604 and 3605.

56 42 U.S.C. 2000e—2(a)(2).

5729 U.S.C. 623(a)(2).

58 See Meacham v. Knolls Atomic Power Lab., 554
U.S. 84, 96 (2008) (explaining that, “in the typical
disparate-impact case” under the ADEA, “the
employer’s practice is ‘without respect to age’ and
its adverse impact (though ‘because of age’) is
‘attributable to a nonage factor’’); Resident
Advisory Bd. v. Rizzo, 564 F.2d 126, 147 (3d Cir.
1977) (“[T]he ‘because of race’ language is not
unique to § 3604(a): that same language appears in
Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§2000e-2(h), yet a prima facie case of Title VII
liability is made out when a showing of
discriminatory effect (as distinct from intent) is
established.”).

5942 U.S.C. 3617 and 3631.

preclude finding discriminatory effects
liability under the Act’s other
substantive provisions using the same
language because, as discussed above,
HUD bases its interpretation of those
other provisions on other language not
found in sections 817 and 831, such as
the phrase “otherwise make unavailable
or deny a dwelling” and the term
“discriminate.”

HUD’s interpretation is confirmed by
the fact that the Act’s text contains three
exemptions that presuppose that the Act
encompasses an effects theory of
liability. For one, section 805(c) of the
Act allows “a person engaged in the
business of furnishing appraisals of real
property to take into consideration
factors other than race, color, religion,
national origin, sex, handicap, or
familial status.” 60 If the Act prohibited
only intentional discrimination, it
would not be unlawful to “take into
consideration factors other than”
protected characteristics in the first
instance, and this exemption would be
superfluous. Second, section 807(b)(1)
of the Act states that “[n]othing in this
title limits the applicability of any
reasonable local, State, or Federal
restrictions regarding the maximum
number of occupants permitted to
occupy a dwelling.” 61 Since ‘“‘the
number of occupants permitted to
occupy a dwelling” is not a protected
classification under the Act, this
provision makes sense only as
authorizing occupancy limits that
would otherwise violate the Act based
on an effects theory.52 Indeed, in 1991,
HUD issued a memorandum to its staff
explaining when occupancy limits
would violate the Act based on
disparate impact liability, and Congress
later directed HUD to publish these
guidelines in the Federal Register. 3
Third, section 807(b)(4) of the Act states
that “[n]othing in this title prohibits
conduct against a person because such
person has been convicted by any court
of competent jurisdiction of the illegal
manufacture or distribution of a
controlled substance.” 64 As with the
two exemptions discussed above, this
provision would be wholly unnecessary
if the Act prohibited only intentional
discrimination.

6042 U.S.C. 3605(c).

6142 U.S.C. 3607(b)(1).

62 See City of Jackson, 544 U.S. at 238-39
(explaining that the ADEA’s provision that allows
an employer “to take any action otherwise
prohibited * * * where the differentiation is based
on reasonable factors other than age
discrimination” would be “simply unnecessary” if
the ADEA prohibited only intentional
discrimination).

63 See supra note 26.

6442 U.S.C. 3607(b)(4).
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The legislative history of the Act
informs HUD’s interpretation. The Fair
Housing Act was enacted after a report
by the National Advisory Commission
on Civil Disorders, which President
Johnson had convened in response to
major riots taking place throughout the
country, warned that “[o]ur Nation is
moving toward two societies, one black,
one white—separate and unequal.” 65
The Act’s lead sponsor, Senator Walter
Mondale, explained in the Senate
debates that the broad purpose of the
Act was to replace segregated
neighborhoods with “truly integrated
and balanced living patterns.” 66
Senator Mondale recognized that
segregation was caused not only by
“overt racial discrimination” but also by
“lo]ld habits” which became ‘“frozen
rules,” 7 and he pointed to one such
facially neutral practice—the ‘“‘refusal by
suburbs and other communities to
accept low-income housing.” 68 He
further explained some of the ways in
which federal, state, and local policies
had formerly operated to require
segregation and argued that “Congress
should now pass a fair housing act to
undo the effects of these past”
discriminatory actions.59

Moreover, in the approximately 20
years between the Act’s enactment in
1968 and its amendment in 1988, the
nine federal courts of appeals to address
the issue held that the Act prohibited
actions with a discriminatory effect.”0
Congress was aware of this widespread
judicial agreement when it significantly
amended the Act in 1988.71 At that

65Report of the National Advisory Commission
on Civil Disorders 1 (1968).

66 90 Cong. Rec. 3422 (1968).

67114 Cong. Rec. 3421 (1968).

68 [d. at 2277.

69 Id. at 2669.

70 See, e.g., Huntington Branch, NAACP v. Town
of Huntington, 844 F.2d 926, 935-36 (2d Cir.), aff'd,
488 U.S. 15 (1988); Hanson v. Veterans Admin., 800
F.2d 1381, 1386 (5th Cir. 1986); Arthur v. City of
Toledo, 782 F.2d 565, 574—75 (6th Cir. 1986);
United States v. Marengo Cnty. Comm’n, 731 F.2d
1546, 1559 n.20 (11th Cir. 1984); Smith v. Clarkton,
682 F.2d 1055, 1065 (4th Cir. 1982); Halet v. Wend
Inv. Co., 672 F.2d 1305, 1311 (9th Cir. 1982);
Resident Advisory Bd. v. Rizzo, 564 F.2d 126, 146
(3d Cir. 1977); Metro. Hous. Dev. Corp. v. Vill. of
Arlington Heights, 558 F.2d 1283, 1290 (7th Cir.
1977), cert. denied, 434 U.S. 1025 (1978); United
States v. City of Black Jack, 508 F.2d 1179, 1184—
85 (8th Cir. 1974).

71 See, e.g., H.R. Rep. No. 100-711, at 2182 (1988)
(citing courts of appeals decisions in discussing a
policy that could have a “discriminatory effect” on
minority households ““[b]ecause minority
households tend to be larger”); 134 Cong. Rec.
23711-12 (1988) (Statement of Sen. Kennedy)
(noting unanimity of courts of appeals as to the
disparate impact test); Fair Housing Amendments
Act of 1987: Hearings Before the Subcomm. on the
Constitution of the S. Comm. on the Judiciary,
100th Cong., 1st Sess. 529-557 (1987) (testimony of
Prof. Robert Schwemm, Univ. of Ky. Law Sch.)
(discussing “‘strong consensus’ in federal courts of

time, the House Committee on the
Judiciary specifically rejected an
amendment that would have provided
that “a zoning decision is not a violation
of the Fair Housing Act unless the
decision was made with the intent to
discriminate.” 72 Instead of adding this
intent requirement to the Act, Congress
chose to maintain the Act’s operative
text barring discrimination and making
unavailable or denying housing, to
extend those prohibitions to disability
and familial status, and to establish the
exemptions discussed above that
presuppose the availability of a
discriminatory effects theory of
liability.7® The failed attempt in 1988 to
impose an intent requirement on the Act
followed five other failed attempts, in
1980,74 1981,75 1983,76 1985,77 and
1987.78

Issue: Two commenters stated that,
when promulgating regulations
implementing the Fair Housing
Amendments Act of 1988, HUD stated
in the preamble that the ‘‘regulations are
not designed to resolve the question of
whether intent is or is not required to
show a violation” of the Act.79 A
commenter faulted HUD for failing to
explain what the commenter perceived
as a change in its official interpretation
of the Act, and urged HUD to eliminate
disparate impact liability from the rule.
Some commenters stated that President
Reagan, when signing the Fair Housing
Amendments Act of 1988, expressed his
opinion that the amendment “does not
represent any congressional or executive
branch endorsement of the notion,
expressed in some judicial opinions,
that [Fair Housing Act] violations may
be established by a showing of disparate
impact or discriminatory effects of a
practice that is taken without
discriminatory intent.” 80 Some
commenters also stated that, in 1988,
the United States Solicitor General
submitted an amicus brief to the U.S.

appeals that the Fair Housing Act prohibited
disparate impact discrimination).

72 See H.R. Rep. No. 100-711, at 89-91 (1988)
(dissenting views of Rep. Swindall).

73 See Fair Housing Amendments Act of 1988,
Pub. L. 100-430, 102 Stat. 1619 (1988).

74H.R. Rep. No. 96-865, at 2 (1980) (The Act
“effectively proscribed housing practices with the
intent or effect of discriminating on account of race,
color, national origin, or religion.””); 126 Cong. Rec.
31,164 (1980) (explaining that the addition of an
intent requirement “would make a radical change
in the standard of proof in title VIII cases”)
(statement of Sen. Bayh).

75127 Cong. Rec. 22,156 (1981).

76129 Cong. Rec. 808 (1983).

77 S. 139, 99th Cong. § 6(e) (1985).

78133 Cong. Rec. 7180 (1987).

7954 FR 3232, 3235 (Jan. 23, 1989).

80 Remarks on Signing the Fair Housing
Amendments Act of 1988, 24 Weekly Comp. Pres.
Doc. 1140, 1141 (Sept. 13, 1988).

Supreme Court in Huntington Branch,
NAACP v. Town of Huntington asserting
that a violation of the Fair Housing Act
requires a finding of intentional
discrimination.8?

HUD Response: While HUD chose not
to use the regulations implementing the
Fair Housing Amendments Act of 1988
to opine formally on whether a violation
under the Act may be established absent
discriminatory intent, it has never taken
the position that the Act requires a
finding of intentional discrimination.
On the contrary, through formal
adjudications and various other means,
including other regulations, interpretive
guidance, and statements to Congress,
HUD has consistently construed the Act
as encompassing discriminatory effects
liability.82 HUD’s prior interpretations
of the Act regarding the discriminatory
effects standard are entitled to judicial
deference.?3 Neither President Reagan’s
signing statement nor the Solicitor
General’s amicus brief in Huntington
Branch affects or overrides the
longstanding, consistent construction of
the Act by HUD, the agency with
delegated authority to administer the
Act and to promulgate rules interpreting
it. Moreover, the Department of Justice
both before and after Huntington Branch
has taken the position that the Fair
Housing Act includes discriminatory
effects liability.84

B. Definition of Discriminatory Effect,
§100.500(a)

In order to make it more concise and
more consistent with terminology used
in case law without changing its
substance, this final rule slightly revises
the definition of “discriminatory effect.”

Proposed § 100.500(a) provided that
“A housing practice has a
discriminatory effect where it actually
or predictably: (1) Results in a disparate
impact on a group of persons on the
basis of race, color, religion, sex,
handicap, familial status, or national
origin; or (2) Has the effect of creating,
perpetuating, or increasing segregated
housing patterns on the basis of race,
color, religion, sex, handicap, familial
status, or national origin.”

Final § 100.500(a) provides that ““[a]
practice has a discriminatory effect
where it actually or predictably results
in a disparate impact on a group of

81 See Brief for United States as Amicus Curiae,
Town of Huntington v. Huntington Branch, NAACP,
488 U.S. 15 (1988) (No. 97-1961).

82 See, e.g., nn. 12—27, supra.

83 See, e.g., United States v. Mead Corp., 533 U.S.
218, 230 & n.12 (2001) (Chevron deference is
warranted for formal adjudications).

84 See United States. v. City of Black Jack, 508
F.2d 1179, 118486 (8th Cir. 1974); see also Brief
for the United States as Amicus Curiae, Magner v.
Gallagher, 132 S. Ct. 1306 (2012) (No. 10-1032).
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persons or creates, increases, reinforces,
or perpetuates segregated housing
patterns because of race, color, religion,
sex, handicap, familial status, or
national origin.”

Commenters raised a number of issues
with respect to the definition of
“discriminatory effect.”

Issue: Two commenters requested that
HUD expand the definition of “housing
practice” to include the language from
the preamble to the proposed rule that
provided examples of facially neutral
actions that may result in a
discriminatory effect, “‘e.g. laws, rules,
decisions, standards, policies, practices,
or procedures, including those that
allow for discretion or the use of
subjective criteria,”” to make clear that
the Act does not apply only to housing
“practices.”

HUD Response: The Act and HUD
regulations define “discriminatory
housing practice” broadly as “an act
that is unlawful under section 804, 805,
806, or 818.” 85 As HUD explained in
the preamble to the proposed rule, any
facially neutral actions, e.g., laws, rules,
decisions, standards, policies, practices,
or procedures, including those that
allow for discretion or the use of
subjective criteria, may result in a
discriminatory effect actionable under
the Fair Housing Act. Given the breadth
of the definition of “discriminatory
housing practice,” and the examples
provided in the preamble to the
proposed rule, HUD does not agree that
it is necessary to provide those
examples in the text of the regulation.
The final rule does, however, replace
“housing practice”” with “practice” in
order to make clear it applies to the full
range of actions that may violate the
Fair Housing Act under an effects
theory.

Issue: A commenter stated that, in
light of the Supreme Court’s decision in
Wal-Mart Stores, Inc. v. Dukes,3¢ HUD
should “remove those aspects of the
proposed rule that would give rise to
disparate impact liability based on the
exercise of discretion.”

HUD Response: HUD does not agree
that the Supreme Court’s decision in
Wal-Mart means that policies permitting
discretion may not give rise to
discriminatory effects liability under the
Fair Housing Act. The opinion in Wal-
Mart did not address the substantive
standards under the Fair Housing Act
but instead addressed the issue of class
certification under Title VII. Moreover,
even in that context, the opinion in Wal-
Mart does not shield policies that allow
for discretion from liability under Title

8542 U.S.C. 3602(f); 24 CFR 100.20.
86131 S. Ct. 2541 (2011).

VII. On the contrary, the Supreme Court
confirmed that an employer who
permits his managers to exercise
discretion may be liable under Title VII
pursuant to a disparate impact theory,
“since an employer’s undisciplined
system of subjective decision-making
can have precisely the same effects as a
system pervaded by impermissible
intentional discrimination.” 87

Issue: Some commenters asked HUD
to remove the word “predictably” from
the proposed definition. One
commenter made this request out of
concern that such a definition would
make good faith compliance with the
Act difficult, and another because
claims based on a predictable impact are
too speculative. Another commenter
expressed support for the inclusion of
“predictably” in the definition because
discrimination cases often involve
members of a protected class who
predictably would be impacted by the
challenged practice. As an example, the
commenter stated that a challenge to a
zoning or land use ordinance might
focus on persons who would be
excluded from residency by application
of the ordinance.

HUD Response: HUD agrees with the
latter commenter that the Act is best
interpreted as prohibiting actions that
predictably result in an unjustified
discriminatory effect. HUD’s
interpretation is supported by the plain
language of the Fair Housing Act, which
defines “‘aggrieved person’ as any
person who “believes that such person
will be injured by a discriminatory
housing practice that is about to
occur,” 88 and which specifically
authorizes HUD to take enforcement
action and ALJs and courts to order
relief with respect to discrimination that
“is about to occur.” 89 Moreover, courts
interpreting the Fair Housing Act have
agreed that predictable discriminatory
effects may violate the Act.?0

Issue: A commenter requested that the
preamble or the text of the final rule
make clear that reasonable data, such as
data from the U.S. Census Bureau, data
required by the Home Mortgage
Disclosure Act (HMDA), and HUD data

871d. at 2554 (internal brackets and quotation
omitted).

8842 U.S.C. 3602(i).

89 See 42 U.S.C. 3610(g)(2)(A); 3612(g)(3);
3613(c)(1); 3614(d)(1)(A).

90 See, e.g., Pfaff v. HUD, 88 F.3d at 745
(““ ‘Discriminatory effect’ describes conduct that
actually or predictably resulted in
discrimination.”); United States. v. City of Black
Jack, 508 F.2d at 1184 (““To establish a prima facie
case of racial discrimination, the plaintiff need
prove no more than that the conduct of the
defendant actually or predictably results in racial
discrimination; in other words, that it has a
discriminatory effect.”).

on the occupancy of subsidized housing
units, can be used to demonstrate that

a practice predictably results in a
discriminatory effect.

HUD Response: The purpose of the
rule, as identified in the November 16,
2011, proposed rule, is to formalize a
long-recognized legal interpretation and
establish a uniform legal standard,
rather than to describe how data and
statistics may be used in the application
of the standard. The appropriate use of
such data is discussed in other federal
sources, including the Joint Policy
Statement.

Issue: Several commenters expressed
concern that the proposed rule did not
explain the degree to which a practice
must disproportionately impact one
group over another. A few commenters
expressed the opinion that, in order for
a practice to violate the Act, the practice
must result in a significant or non-trivial
discriminatory effect. A commenter
wrote that members of a protected class
must be impacted in a manner that is
“meaningfully different” from any
impact on other individuals. Another
commenter suggested defining a
disparate impact as a 20 percent
difference between the relevant groups.
Another stated that the impact should
be “qualitatively different.” A
commenter wrote that, in the lending
context, a disparate impact should not
exist where statistics only show that a
protected class, on an aggregate basis,
has not received as many loans as the
general population. Another commenter
stated concern that the rule would allow
small statistical differences in the
pricing of loans to be actionable.

HUD Response: As stated in the
response to the preceding issue, this
rule concerns the formalization of a
long-recognized legal interpretation and
burden-shifting framework, rather than
a codification of how data and statistics
may be used in the application of the
standard. To establish a prima facie case
of discriminatory effects liability under
the rule, the charging party or plaintiff
must show that members of a protected
class are disproportionately burdened
by the challenged action, or that the
practice has a segregative effect.
Whether a particular practice results in
a discriminatory effect is a fact-specific
inquiry. Given the numerous and varied
practices and wide variety of private
and governmental entities covered by
the Act, it would be impossible to
specify in the rule the showing that
would be required to demonstrate a
discriminatory effect in each of these
contexts. HUD’s decision not to codify
a significance requirement for pleading
purposes is consistent with the Joint
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Policy Statement,®! the statutory
codification of the disparate impact
standard under Title VII,®2 and the
Consumer Financial Protection Bureau’s
interpretation of the disparate impact
standard under ECOA.93

Issue: Two commenters stated that, in
order to establish a prima facie case of
discriminatory effect liability, a
charging party or plaintiff should have
to identify a specific practice and show
that the alleged discriminatory effect is
caused by that specific practice, with a
commenter referring to Wards Cove
Packing Co. v. Atonio, 490 U.S. 642
(1989), in support of this position.

HUD Response: HUD addressed this
issue at the proposed rule stage, and its
analysis is not changed in this final rule.
Under this rule, the charging party or
plaintiff has the burden of proving that
a challenged practice causes a
discriminatory effect.94 In HUD’s
experience, identifying the specific
practice that caused the alleged
discriminatory effect will depend on the
facts of a particular situation and
therefore must be determined on a case-
by-case basis. Moreover, as recognized
in the employment context under Title
VII, the elements of a decision-making
process may not be capable of
separation for analysis,®5 in which case
it may be appropriate to challenge the
decision-making process as a whole. For
example, in a reverse redlining case,
there may be multiple acts or policies
which together result in a
discriminatory effect.9¢

Issue: Commenters expressed concern
with the definition of “discriminatory

91 See Joint Policy Statement, 59 FR 18,266,
18,269 (Apr. 15, 1994) (defining “disparate impact”
as “‘a disproportionate adverse impact”” on
applicants from a protected group).

92 See 42 U.S.C. 2000e-2(k)(1)(A)(i) (complaining
party must demonstrate “that a respondent uses a
particular employment practice that causes a
disparate impact”).

93 See 12 CFR part 1002, Supp. I, Official Staff
Commentary, Comment 6(a)-2 (discriminatory effect
may exist when a creditor practice “has a
disproportionately negative impact on a prohibited
basis™).

94 See 24 CFR 100.500(c); see also 76 FR 70925.

95 See 42 U.S.C. 2000e—2(k)(1)(B)(i) (“[TIhe
complaining party shall demonstrate that each
particular challenged employment practice causes a
disparate impact, except that if the complaining
party can demonstrate to the court that the elements
of a respondent’s decisionmaking process are not
capable of separation for analysis, the
decisionmaking process may be analyzed as one
employment practice”).

96 See, e.g., Hargraves v. Capital City Mortg. Corp,
140 F. Supp. 2d 7, 20-22 (D.D.C. 2000) (finding that
“predatory lending” in African American
neighborhoods, which included exorbitant interest
rates, lending based on the value of the asset rather
than a borrower’s ability to repay, profiting by
acquiring the property through default, repeated
foreclosures, and loan servicing procedures with
excessive fees, could disparately impact African
Americans).

effect” because it included a practice
that has “the effect of creating,
perpetuating, or increasing segregated
housing patterns” based on protected
class. A commenter asked that
“segregation”’ be removed from the
proposed definition. Another
commenter expressed concern that this
portion of the definition would extend
liability beyond the factual
circumstances of the cases HUD cited as
examples in the proposed rule’s
preamble because, according to the
commenter, most of those cases raised at
least a suggestion of intentional
discrimination. A commenter stated that
“perpetuating” should be more clearly
defined so that the rule states, for
example, whether the term requires an
attempt to segregate further, or merely a
practice that continues existing patterns
of segregation. Another commenter
expressed the related opinion that “not
explicitly fostering integration”” should
never form the basis for liability under
the Act.

HUD Response: As discussed in the
preambles to both the proposed rule and
this final rule, the elimination of
segregation is central to why the Fair
Housing Act was enacted.9” HUD
therefore declines to remove from the
rule’s definition of “discriminatory
effects’ ““creating, perpetuating, or
increasing segregated housing
patterns.” 98 The Fair Housing Act was
enacted to replace segregated
neighborhoods with “truly integrated
and balanced living patterns.” 99 It was
structured to address discriminatory
housing practices that affect “the whole
community” as well as particular
segments of the community,1°° with the
goal of advancing equal opportunity in
housing and also to ‘“‘achieve racial
integration for the benefit of all people
in the United States.” 101 Accordingly,
the Act prohibits two kinds of
unjustified discriminatory effects: (1)
harm to a particular group of persons by
a disparate impact; and (2) harm to the
community generally by creating,
increasing, reinforcing, or perpetuating

97 See nn. 6-7, 65—69 and accompanying text,
supra; 76 FR 70922.

98 As discussed in the “Definition of
Discriminatory Effect” section, the final rule
amends the definition of “discriminatory effect” to
make it more concise and more consistent with
terminology used in case law, but its substance is
unchanged.

99 Trafficante, 409 U.S. at 211 (citing 114 Cong.
Rec. 3422 (Feb. 20, 1968) (statement of Senator
Mondale)).

100 Trafficante, 409 U.S. at 211 (citing 114 Cong.
Rec. 2706 (1968) (Statement of Senator Javits)).

101 H R. Res. 1095, 110th Cong., 154 Cong. Rec.
H2280-01 (April 15, 2008).

segregated housing patterns.102
Recognizing liability for actions that
impermissibly create, increase,
reinforce, or perpetuate segregated
housing patterns directly addresses the
purpose of the Act to replace segregated
neighborhoods with “truly integrated
and balanced living patterns.” For
example, the perpetuation of segregation
theory of liability has been utilized by
private developers and others to
challenge practices that frustrated
affordable housing development in
nearly all-white communities and thus
has aided attempts to promote
integration.103

Moreover, every federal court of
appeals to have addressed the issue has
agreed with HUD’s interpretation that
the Act prohibits practices with the
unjustified effect of perpetuating
segregation.1°4 In one such case, for
example, the court of appeals held that
a zoning ordinance that prevents the
construction of multifamily housing in
areas that are primarily white may
violate the Act by “reinforcing racial

102 See, e.g., Graoch, 508 F.3d at 378 (there are
“two types of discriminatory effects which a
facially neutral housing decision can have: The first
occurs when that decision has a greater adverse
impact on one racial group than on another. The
second is the effect which the decision has on the
community involved; if it perpetuates segregation
and thereby prevents interracial association it will
be considered invidious under the Fair Housing Act
independently of the extent to which it produces
a disparate effect on different racial groups.”);
Huntington Branch, 844 F.2d at 937 (“the
discriminatory effect of a rule arises in two
contexts: adverse impact on a particular minority
group and harm to the community generally by the
perpetuation of segregation * * * recognizing this
second form of effect advances the principal
purpose of Title VIII to promote, open, integrated
residential housing patterns.”) (internal citations
and quotation marks omitted); Metro. Housing Dev.
Corp. v. Village of Arlington Heights, 558 F.2d at
1290 (“There are two kinds of racially
discriminatory effects which a facially neutral
decision about housing can produce. The first
occurs when that decision has a greater adverse
impact on one racial group than on another. The
second is the effect which the decision has on the
community involved; if it perpetuates segregation
and thereby prevents interracial association it will
be considered invidious under the Fair Housing Act
independently of the extent to which it produces
a disparate effect on different racial groups.”)
(internal citations omitted); Hallmark Developers,
Inc. v. Fulton County, 386 F. Supp. 2d 1369, 1383
(N.D. Ga. 2005) (“‘Of course there are two kinds of
racially discriminatory effect which can be
produced by a facially neutral decision. If the
decision or action perpetuates segregation and
thereby prevents interracial association it will be
considered invidious under the Fair Housing Act
independently of the extent to which it produces
a disparate effect on different racial groups.”)
(internal citations omitted).

103 See, e.g., Huntington Branch, 844 F.2d at 937;
Arlington Heights, 558 F.2d at 1291; Black Jack, 508
F.2d at 1184-86; Summerchase Ltd. Pshp. I, et al.
v. City of Gonzales, et al., 970 F. Supp. 522, 527—
28 (M.D. La. 1997); Dews, 109 F. Supp. 2d at 567—
68.

104 See supra note 28.
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segregation in housing.” 105 For
consistency with the terminology used
in this case law, the final rule adds the
term “‘reinforces” to the definition of
“discriminatory effect.”

In response to the comment regarding
the facts of the cases HUD cited as
examples in the proposed rule’s
preamble, HUD notes that those
cases 106 are not exhaustive and
therefore should not be viewed as the
only ways that a violation of the Act
may be established based on a
discriminatory effects theory. Moreover,
even if the facts of a particular case
suggest intentional discrimination, in
many instances both an intent to
discriminate and a discriminatory effect
may exist, and a charging party or
plaintiff may bring a claim alleging
either or both intent and effect as
alternative theories of liability.
Regardless, as explained throughout this
preamble, and in case law,
discriminatory intent is not required for
a violation of the Act under an effects
theory.

C. Legally Sufficient Justification,
§100.500(b)(1)

In response to comments, this final
rule slightly revises the first prong of
“legally sufficient justification,” as
provided in the November 16, 2011,
proposed rule, which is required to
sustain a practice with a discriminatory
effect under the Act.

Proposed § 100.500(b)(1) provided: “A
legally sufficient justification exists
where the challenged housing practice:
(1) Has a necessary and manifest
relationship to one or more legitimate,
nondiscriminatory interests of the
respondent * * * or defendant.”

Final § 100.500(b)(1) provides: “A
legally sufficient justification exists
where the challenged practice: (1) Is
necessary to achieve one or more
substantial, legitimate,
nondiscriminatory interests of the
respondent * * * or defendant * * * A
legally sufficient justification must be
supported by evidence and may not be
hypothetical or speculative.”

Comments were received with respect
to proposed § 100.500(b)(1), some
agreeing with the standard as stated;
some recommending that § 100.500(b)(1)
set either a higher or lower standard of
proof for defendants and respondents;
and some suggesting that HUD provide
definitions for certain terms or use
slightly different terms to make the
regulatory provision easier to
understand and apply.

105 Huntington Branch, 844 F.2d at 937-38.
106 See 76 FR 70925.

1. Substantial, Legitimate,
Nondiscriminatory Interests,
§100.500(b)(1)

Issue: Although some commenters
supported the use of the phrase
“legitimate, nondiscriminatory
interest,” a commenter asked that the
final rule provide a definition of the
phrase to ensure that the standard is
applied uniformly. Commenters stated
that the word “substantial” or “clearly
should modify the phrase
“nondiscriminatory interests,”
reasoning that justifying discrimination
with an interest that may be of little or
no importance to the defendant or
respondent would run contrary to
Congress’s goal of providing for fair
housing within constitutional
limitations.

HUD Response: HUD agrees that, in
order to effectuate the Fair Housing
Act’s broad, remedial goal, practices
with discriminatory effects cannot be
justified based on interests of an
insubstantial nature. Accordingly, HUD
is making clear in this final rule that any
interest justifying a practice with a
discriminatory effect must be
“substantial.” A “substantial” interest is
a core interest of the organization that
has a direct relationship to the function
of that organization. The requirement
that an entity’s interest be substantial is
analogous to the Title VII requirement
that an employer’s interest in an
employment practice with a disparate
impact be job related.107 HUD uses the
more general standard of substantiality
because there is no single objective,
such as job-relatedness, against which
every practice covered by the Fair
Housing Act could be measured. The
determination of whether goals,
objectives, and activities are of
substantial interest to a respondent or
defendant such that they can justify
actions with a discriminatory effect
requires a case-specific, fact-based
inquiry.

I3}

The word “‘legitimate,” used in its
ordinary meaning, is intended to ensure
that a justification is genuine and not
false,198 while the word
“nondiscriminatory” is intended to
ensure that the justification for a
challenged practice does not itself
discriminate based on a protected
characteristic. HUD and federal courts
interpreting the Fair Housing Act have

107 See 42 U.S.C. 2000e-2(k)(1)(A) ().

108 See, e.g., Legitimate Definition, Merriam-
Webster’s Dictionary, http://www.merriam-
webster.com/dictionary/necessary (last visited Mar.
15, 2012) (defining “legitimate” as “neither
spurious nor false”).

been applying these concepts without
incident.109

Issue: Commenters requested that
“legitimate, nondiscriminatory
interests” be replaced or equated with
“business necessity.” This would, in
their view, be consistent with judicial
interpretations of the Fair Housing Act,
with HUD’s regulations governing
Fannie Mae and Freddie Mac, and with
the Joint Policy Statement. Commenters
stated that the Joint Policy Statement is
well established and provides a clear,
predictable standard to covered entities.
Several commenters expressed concern
that the proposed standard requiring a
“legitimate” justification was weaker
than, and would be interpreted as
requiring less than, the “business
necessity’’ standard.

HUD Response: In its adjudications
under the Fair Housing Act, HUD has
required respondents to prove that their
challenged practices are justified by
business necessity.11° The other federal
regulatory and enforcement agencies
involved in the investigation of lending
discrimination have taken the same
approach.11? The “substantial,
legitimate, nondiscriminatory interest”
standard found in § 100.500(b)(1) is
equivalent to the “business necessity”
standard found in the Joint Policy
Statement. The standard set forth in this
rule is not to be interpreted as a more
lenient standard than “business
necessity.” HUD chooses not to use the
phrase “business necessity’’ in the rule
because the phrase may not be easily
understood to cover the full scope of
practices covered by the Fair Housing
Act, which applies to individuals,
businesses, nonprofit organizations, and
public entities. Using the phrase
“business necessity” might confuse
litigating parties and the courts as to
how the term might apply, for example,
to a nonprofit organization that provides
housing or housing-related services, or
to a branch of state or local government
carrying out its functions. The standards
in §100.500 apply equally to
individuals, public entities, and for-

109 See, e.g., Darst-Webbe Tenant Ass’n Bd. v. St.
Louis Hous. Auth., 417 F.3d 898, 902 (8th Cir. 2005)
(defendant must prove that challenged action is
necessary to achieve “legitimate, non-
discriminatory policy objectives”); Charleston
Hous. Auth. v. U.S. Dept. of Agric. 419 F.3d 729
(same).

110 See, e.g., 1998 Enforcement Handbook at 2—30
(instructing HUD investigators that a respondent’s
policy must be justified by a “business necessity’’);
HUD v. Carlson, 1995 WL 365009, at *14 (HUD ALJ
June 12, 1995) (“The Respondent has the burden to
overcome the prima facie case by establishing a
business necessity for the policy.”); Joint Policy
Statement, 59 FR at 18269 (requiring a challenged
policy or practice to be “justified by ‘business
necessity’”’).

111 See Joint Policy Statement, 59 FR at 18269.
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profit and nonprofit private entities
because, as discussed below, neither the
text of the Act nor its legislative history
supports drawing a distinction among
them. Accordingly, HUD has chosen
terminology that, while equivalent to its
previous guidance in the Joint Policy
Statement, applies readily to all covered
entities and all covered activities.

Issue: Some commenters expressed
concern that the term “legitimate”
allows for subjective review of a
proffered justification.

HUD Response: HUD and courts have
reviewed justifications proffered by
covered entities for many years. While
the review is very fact intensive, it is not
subjective. Whether an interest is
“legitimate” is judged on the basis of
objective facts establishing that the
proffered justification is genuine, and
not fabricated or pretextual.?2 HUD and
courts have engaged in this inquiry for
decades without encountering issues
related to the subjectivity of the inquiry.
HUD therefore believes that concerns
about subjective reviews of proffered
justifications are not warranted.

Issue: A commenter requested that the
final rule expressly state that increasing
profits, minimizing costs, and
increasing market share qualify as
legitimate, nondiscriminatory interests.
Similarly, another commenter asked
that the final rule codify examples of
tenant screening criteria such as rental
history, credit checks, income
verification, and court records that
would be presumed to qualify as legally
sufficient justifications.

HUD Response: HUD is not adopting
these suggestions because the Fair
Housing Act covers many different
types of entities and practices, and a
determination of what qualifies as a
substantial, legitimate,
nondiscriminatory interest for a given
entity is fact-specific and must be
determined on a case-by-case basis.
Accordingly, the final rule does not
provide examples of interests that
would always qualify as substantial,
legitimate, nondiscriminatory interests
for every respondent or defendant in
any context.

2. Relationship Between Challenged
Practice and Asserted Interest,
§100.500(b)(1)

Issue: Several commenters expressed
concern with HUD’s use of the term
“manifest” in the proposed requirement
that the challenged practice have a
“necessary and manifest relationship”
to one or more legitimate,
nondiscriminatory interests of the
respondent or defendant. Commenters

112 See note 109, supra.

expressed uncertainty about what the
term was intended to mean and how it
would be interpreted by HUD or by
federal courts. Two commenters
expressed concern that the term
“manifest” may involve a subjective
evaluation and others did not
understand the evidentiary concept
embodied in the term. A commenter
urged HUD to make clear in the
language of the final rule, in addition to
the preamble, that a justification may
not be hypothetical or speculative.

HUD Response: In the proposed rule,
the term “‘manifest” was used to convey
defendants’ and respondents’ obligation
to provide evidence of the actual need
for the challenged practices, instead of
relying on speculation, hypothesis,
generalization, stereotype, or fear. HUD
recognizes that some commenters were
confused by the term “‘manifest.” In
response to these concerns, HUD is
replacing the term “manifest” in the
final rule with the requirement, added
in § 100.500(b)(2), that ““a legally
sufficient justification must be
supported by evidence and may not be
hypothetical or speculative.” This
language is intended to convey that
defendants and respondents, relying on
a defense under § 100.500(b)(1), must be
able to prove with evidence the
substantial, legitimate,
nondiscriminatory interest supporting
the challenged practice and the
necessity of the challenged practice to
achieve that interest. This language is
consistent with HUD’s longstanding
application of effects liability under the
Fair Housing Act, is easy to understand,
can be uniformly applied by federal and
state courts and administrative agencies,
and is unlikely to cause confusion or
unnecessary litigation about its
meaning. HUD notes that this language
is also consistent with the application of
the standard by other federal regulatory
and enforcement agencies under both
the Fair Housing Act and ECOA,113 with
the approach taken under Title VII,114
and with the approach taken by a
number of federal courts interpreting
the Fair Housing Act.115

113 See Joint Policy Statement, 59 FR at 18269
(“The justification must be manifest and may not
be hypothetical or speculative.”)

114 See 42 U.S.C. 2000e-2(k)(1)(A)() (the
respondent must “‘demonstrate that the challenged
practice is job related for the position in question
and consistent with business necessity”’) (emphasis
added).

115 See, e.g., Charleston Hous. Auth. v. U.S. Dep’t
of Agric., 419 F.3d 729, 741 (8th Cir. 2005) (the
challenged housing practice must have a “‘manifest
relationship” to the defendant’s objectives);
Resident Advisory Bd. v. Rizzo, 564 F.2d at 149 (“‘a
justification must serve, in theory and practice, a
legitimate, bona fide interest of the Title VIII
defendant’’) (emphasis added); Huntington Branch,

Issue: A commenter suggested that the
phrase “necessary and manifest”” should
be defined.

HUD Response: As discussed above,
HUD has removed the word “manifest”
in the final rule in order to avoid any
potential confusion. Thus,
§100.500(b)(1) is slightly revised at this
final rule stage to state that a respondent
or defendant seeking to defend a
challenged practice with a
discriminatory effect must prove that
the practice ““is necessary to achieve one
or more substantial, legitimate,
nondiscriminatory interests” of the
respondent or defendant. In the
proposed rule, as well as this final rule,
HUD uses ‘“necessary” in its ordinary,
most commonly used sense.

Issue: Some commenters suggested
that HUD remove the word ‘“necessary”
to make the standard found in
§100.500(b)(1) consistent with the Title
VII standard set out in the Supreme
Court’s opinion in Wards Cove Packing
Co. v. Atonio, 490 U.S. 642 (1989).
Commenters suggested various
standards without the word
“necessary,” including requiring that
the challenged practice have “‘a
legitimate business purpose,” that the
challenged practice have “a legitimate
nondiscriminatory purpose,” or that the
challenged practice be “rationally
related to a legitimate,
nondiscriminatory goal.”

HUD Response: HUD declines to
adopt the commenters’ suggestion to
remove “‘necessary’’ from the rule.
HUD'’s substantial experience in
administering the Fair Housing Act
confirms that requiring a challenged
practice with a discriminatory effect to
be necessary best effectuates the broad,
remedial goal of the Act. Indeed, in
1994 HUD and ten other federal
agencies notified lenders of the
requirement to justify the
discriminatory effect of a challenged
lending practice under the Fair Housing
Act and ECOA by showing that the
practice is necessary to their
business.116 Moreover, in 1997, HUD

NAACP v. Town of Huntington, 844 F.2d at 938,
aff’d, 488 U.S. 15 (1988) (per curiam) (same).

116 See Joint Policy Statement, 59 FR 18,269 (the
second step of a disparate impact analysis under the
Fair Housing Act and ECOA is to “determine
whether the policy or practice is justified by
‘business necessity.””’) id. (giving an example of a
policy that may violate the Fair Housing Act and
ECOA since “the lender is unlikely to be able to
show that the policy is compelled by business
necessity”); see also Office of the Comptroller of the
Currency, Federal Depository Insurance
Corporation, Federal Reserve Board, Office of Thrift
Supervision, National Credit Union Administration,
The Interagency Fair Lending Examination
Procedures app. at 28, August 2009, available at
http://www.ffiec.gov/pdf/fairappx.pdf.
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promulgated a regulation recognizing
that section 805 of the Act 117 does not
prevent consideration, in the purchasing
of loans, of factors that are necessary to
a business.118 In addition, in 1988 the
House Committee on the Judiciary, in
advancing a bill amending the Fair
Housing Act, recognized that liability
should not attach when a justification is
necessary to the covered entity’s
business.119 HUD’s view is also
consistent with Congress’s 1991
enactment of legislation codifying that,
in the employment context, a practice
that has a disparate impact must be
consistent with “business necessity”
and must also be “job related.”” 120 HUD
also notes that a similar necessity
requirement is found in ECOA, which
requires that a challenged practice
“meets a legitimate business need.” 121
HUD'’s final rule therefore uses language
that is consistent with its longstanding
interpretation of the Fair Housing Act,
comparable to the protections afforded
under Title VII and ECOA, and fairly
balances the interests of all parties.
Issue: A commenter expressed
concern that requiring a “necessary”
relationship may interfere with loss
mitigation efforts, including those under
the Home Affordable Modification
Program (HAMP) and Home Affordable
Refinance Program (HARP)—federal
programs that encourage mortgage
servicers to offer modifications of loans
or refinances—because such efforts are
voluntary and participation in them
may not be perceived as ‘“‘necessary.”
HUD Response: Since at least the date
of issuance of the Joint Policy Statement
in 1994, lenders have been on notice
that they must prove the necessity of a
challenged practice to their business
under both the Fair Housing Act and
ECOA. This requirement has not
prevented lenders or servicers from
engaging in effective loss mitigation
efforts. The mere fact that a policy is
voluntarily adopted does not preclude it
from being necessary to achieve a
substantial, legitimate,
nondiscriminatory interest. By
formalizing the process of proving

11742 U.S.C. 3605.

118 See 24 CFR 100.125(c); cf. Darst-Webbe
Tenant Ass’n Bd. v. St. Louis Hous. Auth., 417 F.3d,
at 902 (the challenged practice must be “necessary
to the attainment of ” the defendant’s objectives)
(internal citation omitted); see also Affordable
Hous. Dev. Corp. v. City of Fresno, 433 F.3d 1182,
1195 (9th Cir. 2006) (describing the Eighth Circuit’s
approach as “sound”).

119H.R. Rep. No. 100-711, at 2191 (1988) (“The
Committee does not intend that those purchasing
mortgage loans be precluded from taking into
consideration factors justified by business
necessity.”).

120 See 42 U.S.C. 2000e-2(k)(1)(A).

12112 CFR part 1002, Supp. I, Official Staff
Commentary, Comment 6(a)(2).

business necessity in a rule that clearly
allocates the burdens of proof among the
parties, HUD is not changing
substantive law, but merely clarifying
the contours of an available defense so
that lenders may rely upon it with
greater clarity as to how it applies.

Issue: A commenter expressed the
concern that requiring a respondent or
defendant to prove necessity would
subject the respondent or defendant to
unnecessary and possibly frivolous
investigations and litigation. Another
commenter took the opposite position,
stating that the rule would not create
excessive litigation exposure for
respondents or defendants because
numerous procedural mechanisms exist
to dispose of meritless cases. A
commenter stated that, at the second
stage of the burden-shifting analysis, a
defendant should have the opportunity
to demonstrate not only a legally
sufficient justification, but also that the
charging party or plaintiff did not satisfy
its prima facie case because the
challenged practice did not result in a
discriminatory effect.

HUD Response: Given how the
discriminatory effects framework has
been applied to date by HUD and by the
courts, HUD does not believe that the
rule will lead to frivolous investigations
or create excessive litigation exposure
for respondents or defendants. As
discussed above, since at least 1994,
when the Joint Policy Statement was
issued, lenders have known that they
must prove the necessity of a challenged
practice to their business. Moreover,
HUD believes that promulgation of this
rule—with its clear allocation of
burdens and clarification of the
showings each party must make—has
the potential to decrease or simplify this
type of litigation. For example, with a
clear, uniform standard, covered entities
can conduct consistent self-testing and
compliance reviews, document their
substantial, legitimate
nondiscriminatory interests, and resolve
potential issues so as to prevent future
litigation. A uniform standard is also a
benefit to entities operating in multiple
jurisdictions. To the extent that the rule
results in more plaintiffs being aware of
potential effects liability under the Fair
Housing Act, it should have the same
impact on covered entities, resulting in
greater awareness and compliance with
the Fair Housing Act. Additionally, as a
commenter noted, the Federal Rules of
Civil Procedure provide various means
to dispose of meritless claims, including
Rules 11, 12, and 56. Moreover, a
respondent or defendant may avoid
liability by rebutting the charging
party’s or plaintiff’s proof of

discriminatory effect.122 If the fact-
finder decides that the charging party or
plaintiff has not proven that the
challenged practice resulted in a
discriminatory effect, liability will not
attach.

Issue: A commenter expressed
concern that, under the proposed rule,
a legally sufficient justification under
§100.500(b)(1) may not be hypothetical
or speculative but a discriminatory
effect under § 100.500(a) may be,
creating an imbalance in the burden of
proof in favor of the charging party or
plaintiff.

HUD Response: This comment
indicates a misunderstanding of what
§100.500 requires. Requiring the
respondent or defendant to introduce
evidence (instead of speculation)
proving that a challenged practice is
necessary to achieve one or more
substantial, legitimate,
nondiscriminatory interests in order to
benefit from the defense to liability is
not different in kind from requiring the
charging party or plaintiff to introduce
evidence (not speculation) proving that
a challenged practice caused or will
predictably cause a discriminatory
effect. As discussed in this preamble,
the language of the Act makes clear that
it is intended to address discrimination
that has occurred or is about to occur,
and not hypothetical or speculative
discrimination.

D. Less Discriminatory Alternative,
§100.500(b)(2)

Some comments were received with
respect to § 100.500(b)(2) of the
proposed rule. With that provision,
HUD proposed that a practice with a
discriminatory effect may be justified
only if the respondent’s or defendant’s
interests cannot be served by another
practice with a less discriminatory
effect. In response to these comments,
the final rule makes one slight revision
to the proposed provision by
substituting “could not be served” for
“cannot be served.”

Issue: A commenter requested that
HUD replace “cannot be served”” with
“would not be served’ because, under
the Supreme Court’s analysis in Wards
Cove, a plaintiff cannot prevail by
showing that a less discriminatory
alternative could in theory serve the
defendant’s business interest. This
commenter also stated that, in order for
liability to attach, a less discriminatory
alternative must have been known to
and rejected by the respondent or

122 See, e.g., Dothard v. Rawlinson, 433 U.S. 321,
331 (1977) (Title VII case explaining that a
defendant is “free to adduce countervailing
evidence of his own” in order to discredit a
plaintiff’s evidence of disparate impact).
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defendant. Other commenters stated
that, in order for liability to attach, the
alternative practice must be equally
effective as the challenged practice, or at
least as effective as the challenged
practice, with some of these
commenters pointing to Wards Cove in
support of this position. A number of
other commenters, on the other hand,
cited to Fair Housing Act case law for
the proposition that liability should
attach unless the less discriminatory
alternative would impose an undue
hardship on the respondent or
defendant under the circumstances of
the particular case.

HUD Response: HUD agrees that a less
discriminatory alternative must serve
the respondent’s or defendant’s
substantial, legitimate
nondiscriminatory interests, must be
supported by evidence, and may not be
hypothetical or speculative. For greater
consistency with the terminology used
in HUD’s (and other federal regulatory
agencies’) previous guidance in the Joint
Policy Statement,123 the final rule
replaces “cannot be served” with
“could not be served.” A corresponding
change of “can” to “‘could” is also made
in § 100.500(c)(3) of the final rule. HUD
does not believe the rule’s language
needs to be further revised to state that
the less discriminatory alternative must
be “equally effective,” or “at least as
effective,” in serving the respondent’s or
defendant’s interests; the current
language already states that the less
discriminatory alternative must serve
the respondent’s or defendant’s
interests, and the current language is
consistent with the Joint Policy
Statement, with Congress’s codification
of the disparate impact standard in the
employment context,’24 and with
judicial interpretations of the Fair
Housing Act.125 The additional modifier

123 See Joint Policy Statement, 59 FR at 18269
(“Even if a policy or practice that has a disparate
impact on a prohibited basis can be justified by
business necessity, it still may be found to be
discriminatory if an alternative policy or practice
could serve the same purpose with less
discriminatory effect.”)

124 See 42 U.S.C. 2000e-2(k)(1)(A)(d) (“the
concept of ‘alternative employment practice’”
under Title VII “shall be in accordance with the law
as it existed on June 4, 1989”); Albemarle Paper Co.
v. Moody, 422 U.S. 405, 425 (1975) (“[I]t remains
open to the complaining party to show that other
tests or selection devises, without a similarly
undesirable racial effect, would also serve the
employer’s legitimate interest.”).

125 See, e.g., Darst-Webbe, 417 F.3d at 906
(“plaintiffs must offer a viable alternative that
satisfies the Housing Authority’s legitimate policy
objectives while reducing the [challenged
practice’s] discriminatory impact”); Huntington,
844 F.2d at 939 (analyzing whether the “[tJown’s
goal * * * can be achieved by less discriminatory
means”’); Rizzo, 564 F.2d at 159 (it must be
analyzed whether an alternative “could be adopted

“equally effective,” borrowed from the
superseded Wards Cove case, is even
less appropriate in the housing context
than in the employment area in light of
the wider range and variety of practices
covered by the Act that are not readily
quantifiable. For a similar reason, HUD
does not adopt the suggestion that the
less discriminatory alternative proffered
by the charging party or plaintiff must
be accepted unless it creates an “undue
hardship” on the respondent or
defendant. The “undue hardship”
standard, which is borrowed from the
reasonable accommodation doctrine in
disability law, would place too heavy a
burden on the respondent or defendant.

In addition, HUD does not agree with
the commenter who stated that Wards
Cove requires the charging party or
plaintiff to show that, prior to litigation,
a respondent or defendant knew of and
rejected a less discriminatory
alternative,126 or that Wards Cove even
governs Fair Housing Act claims. HUD
believes that adopting this requirement
in the housing context would be
unjustified because it would create an
incentive not to consider possible ways
to produce a less discriminatory result.
Encouraging covered entities not to
consider alternatives would be
inconsistent with Congress’s goal of
providing for fair housing throughout
the country.

Issue: Two commenters expressed
concern that, under the proposed rule’s
language, the discriminatory effect of an
alternative would be considered but a
lender’s concerns such as credit risk
would be irrelevant.

HUD Response: HUD believes these
commenters’ concerns will not be
realized in practice because a less
discriminatory alternative need not be
adopted unless it could serve the
substantial, legitimate,
nondiscriminatory interest at issue. The
final rule specifically provides that the
interests supporting a challenged
practice are relevant to the
consideration of whether a less
discriminatory alternative exists. As
stated in § 100.500(c)(3), the charging
party or plaintiff must show that the less
discriminatory alternative could serve
the “interests supporting the challenged
practice.” Thus, if the lender’s interest
in imposing the challenged practice
relates to credit risk, the alternative
would also need to effectively address
the lender’s concerns about credit risk.

that would enable [the defendant’s] interest to be
served with less discriminatory impact.”).

126 See Wards Cove Packing Co., Inc. v. Atonio,
490 U.S. 642, 660-61 (1989).

E. Allocations of Burdens of Proof in
§100.500(c)

In the proposed rule, HUD set forth a
burden-shifting framework in which the
plaintiff or charging party would bear
the burden of proving a prima facie case
of discriminatory effect, the defendant
or respondent would bear the burden of
proving a legitimate, nondiscriminatory
interest for the challenged practice, and
the plaintiff or charging party would
bear the burden of proving that a less
discriminatory alternative exists.

Issue: Some commenters stated that
the plaintiff or charging party should
bear the burden of proof at all stages of
the proceedings, either citing Wards
Cove in support of this position or
reasoning that, in our legal system, the
plaintiff normally carries the burden of
proving each element of his claim.
Other commenters asked HUD to modify
§100.500(c)(3) in order to place the
burden of proving no less
discriminatory alternative on the
defendant or respondent. Those
recommending that the burden
allocation be modified in this way
reasoned that the respondent or
defendant is in a better position to bear
this burden because of greater
knowledge of, and access to,
information concerning the
respondent’s or defendant’s interests
and whether a less discriminatory
alternative could serve them. Several
commenters stated that this is
particularly true in the context of
government decisions, as complainants
and plaintiffs will generally be outside
the political decision-making process,
and in the context of insurance and
lending decisions, where proprietary
information and formulas used in the
decision making process may be
vigorously protected.

Commenters stated that complainants
and plaintiffs may not have the capacity
to evaluate possible less discriminatory
alternatives. Some commenters also
pointed out that assigning this burden to
the respondent or defendant may avoid
intrusive and expensive discovery into
a respondent’s or defendant’s decision-
making process, and would incentivize
entities subject to the Act to consider
less discriminatory options when
making decisions. Commenters also
stated that courts have placed this
burden of proof on the defendant, others
have placed it on the party for whom
proof is easiest, and reliance on Title VII
is inappropriate because of the unique
nature of less discriminatory
alternatives in Fair Housing Act cases.

HUD Response: HUD believes that the
burden of proof allocation in
§100.500(c) is the fairest and most



Case 1:13-cv-00966-RJL Document 16-2 Filed 12/20/13 Page 17 of 44

11474

Federal Register/Vol. 78, No. 32/Friday, February 15, 2013/Rules and Regulations

reasonable approach to resolving the
claims. As the proposed rule stated, this
framework makes the most sense
because it does not require either party
to prove a negative. Moreover, this
approach will ensure consistency in
applying the discriminatory effects
standard while creating the least
disruption because, as discussed earlier
in this preamble, HUD and most courts
utilize a burden-shifting framework,27
and most federal courts using a burden-
shifting framework allocate the burdens
of proof in this way.128 In addition,
HUD notes that this burden-shifting
scheme is consistent with the Title VII
discriminatory effects standard codified
by Congress in 1991.129 It is also
consistent with the discriminatory
effects standard under ECOA,130 which
borrows from Title VII’s burden-shifting
framework.131 There is significant
overlap in coverage between ECOA,
which prohibits discrimination in
credit, and the Fair Housing Act, which
prohibits discrimination in residential
real estate-related transactions.?32 Thus,
under the rule’s framework, in litigation
involving claims brought under both the
Fair Housing Act and ECOA, the parties
and the court will not face the burden
of applying inconsistent methods of
proof to factually indistinguishable
claims. Having the same allocation of
burdens under the Fair Housing Act and
ECOA will also provide for less

127 See supra notes 29-33.

128 See supra notes 34, 35.

129 See 42 U.S.C. 2000e-2(k).

130 ECOA prohibits discrimination in credit on
the basis of race and other enumerated criteria. See
15 U.S.C. 1691.

131 See S. Rep. No. 94-589, at 4-5 (1976)
(“JTudicial constructions of antidiscrimination
legislation in the employment field, in cases such
as Griggs v. Duke Power Company, 401 U.S. 424
(1971), and Albemarle Paper Co. v. Mood, [422 U.S.
405 (1975)], are intended to serve as guides in the
application of [ECOA], especially with respect to
the allocations of burdens of proof.”); 12 CFR
1002.6(a) (“The legislative history of [ECOA]
indicates that the Congress intended an ‘effects test’
concept, as outlined in the employment field by the
Supreme Court in the cases of Griggs v. Duke Power
Co., 401 U.S. 424 (1971) and Albemarle Paper Co.
v. Moody, 422 U.S. 405 (1975), to be applicable to
a creditor’s determination of creditworthiness.”); 12
CFR part 1002, Supp. I, Official Staff Commentary,
Comment 6(a)-2 (“Effects test. The effects test is a
judicial doctrine that was developed in a series of
employment cases decided by the Supreme Court
under Title VII of the Givil Rights Act of 1964 (42
U.S.C. 2000¢ et seq.), and the burdens of proof for
such employment cases were codified by Congress
in the Civil Rights Act of 1991 (42 U.S.C. 2000e—
2).7).

132 See Joint Policy Statement, 59 FR 18266.
Indeed, the Joint Policy Statement analyzed the
standard for proving disparate impact
discrimination in lending under the Fair Housing
Act and under ECOA without any differentiation.
See 59 FR 18269.

confusion and more consistent decision
making by the fact finder in jury trials.

With respect to expressed concerns
about the ability of plaintiffs or
complainants to demonstrate a less
discriminatory alternative, plaintiffs in
litigation in federal courts may rely on
Rule 26(b)(1) of the Federal Rules of
Civil Procedure for the discovery of
information ‘““that is relevant to any
party’s claim or defense,” 133 and parties
in an administrative proceeding may
rely on Rule 26(b)(1) and a similar
provision in HUD’s regulations.?34 The
application of those standards would
plainly provide for the discovery of
information regarding the alternatives
that exist to achieve an asserted interest,
the extent to which such alternatives
were considered, the reasons why such
alternatives were rejected, and the data
that a plaintiff or plaintiff’s expert could
use to show that the defendant did not
select the least discriminatory
alternative. An appropriately tailored
protective order can be issued by the
court to provide access to proprietary
information in the context of cases
involving confidential business
information, such as those involving
insurance or lending, while providing to
respondents and defendants adequate
protection from disclosure of this
information. Moreover, as noted above,
in administrative adjudications, it is the
charging party, not non-intervening
complainants, who bear this burden of
proof.

F. Application of Discriminatory Effects
Liability

Comments were received with respect
to how the discriminatory effects
standard would be applied and how it
might impact covered entities. These
comments expressed varying concerns,
including the retroactivity of the rule,
its application to the insurance and
lending industries, and its impact on
developing affordable housing.

Issue: A commenter stated that each
of the cases listed in the proposed rule
as examples of practices with a
segregative effect involved a government
actor, while another commenter asked
HUD to clarify whether liability may
attach to private parties.

HUD Response: Liability for a practice
that has an unjustified discriminatory
effect may attach to either public or
private parties according to the
standards in § 100.500, because there is
nothing in the text of the Act or its
legislative history to indicate that

133 Fed. R. Civ. P. 26(b)(1).

134 See 24 CFR 180.500(b) (“‘parties may obtain
discovery regarding any matter, not privileged, that
is relevant to the subject matter involved in the
proceeding”).

Congress intended to distinguish the
manner in which the Act applies to
public versus private entities.135

Issue: A commenter expressed the
opinion that the Fair Housing Act does
not grant HUD the power to promulgate
retroactive rules, and therefore HUD
should make clear that the final rule
applies prospectively only.

HUD Response: This final rule
embodying HUD’s and the federal
courts’ longstanding interpretation of
the Act to include a discriminatory
effects standard will apply to pending
and future cases. HUD has long
recognized, as have the courts, that the
Act supports an effects theory of
liability. This rule is not a change in
HUD’s position but rather a formal
interpretation of the Act that clarifies
the appropriate standards for proving a
violation under an effects theory. As
such, it ““is no more retroactive in its
operation than is a judicial
determination construing and applying
a statute to a case in hand.” 136

Issue: A commenter stated that the
most appropriate remedy for a violation
of the Act under an effects theory is
declaratory or injunctive relief. This
commenter expressed the opinion that
the use of penalties or punitive damages
generally does not serve the underlying
purpose of the Fair Housing Act to
remedy housing discrimination.

HUD Response: HUD disagrees with
the commenter. The Fair Housing Act
specifically provides for the award of
damages—both actual and punitive—
and penalties.137

Issue: Commenters from the insurance
industry expressed a number of
concerns about the application of the
proposed rule to insurance practices.
Some commenters stated that
application of the disparate impact
standard would interfere with state
regulation of insurance in violation of
the McCarran-Ferguson Act (15 U.S.C.
1011-1015) or the common law “filed
rate doctrine.” Some commenters stated
that HUD’s use of Ojo v. Farmers Group,
Inc., 600 F.3d 1205 (9th Cir. 2010), in
the preamble of the proposed rule was
not appropriate.

135 See 42 U.S.C. 3602(f) (defining
“discriminatory housing practice” as “‘an act that is
unlawful under section 804, 805, 806, or 818,” none
of which distinguish between public and private
entities); see also Nat’l Fair Hous. Alliance, Inc. v.
Prudential Ins. Co. of Am., 208 F. Supp. 2d 46, 59—
60 & n.7 (D.D.C. 2002) (applying the same impact
analysis to a private entity as to public entities, and
noting that a “distinction between governmental
and non-governmental bodies finds no support in
the language of the [Act] or in [its] legislative
history”).

136 Pope v. Shalala, 998 F.2d 473, 483 (7th Cir.
1993) (quoting Manhattan General Equip. Co. v.
Comm’r, 297 U.S. 129, 135 (1936)).

137 See 42 U.S.C. 3612-14.
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HUD Response: HUD has long
interpreted the Fair Housing Act to
prohibit discriminatory practices in
connection with homeowner’s
insurance,38 and courts have agreed
with HUD, including in Ojo v. Farmers
Group.139 Moreover, as discussed above,
HUD has consistently interpreted the
Act to permit violations to be
established by proof of discriminatory
effect. By formalizing the discriminatory
effects standard, the rule will not, as one
commenter suggested, “undermine the
states’ regulation of insurance.” The
McCarran-Ferguson Act provides that
“[n]o Act of Congress shall be construed
to invalidate, impair, or supersede any
law enacted by any State for the purpose
of regulating the business of insurance
* * *unless such Act specifically
relates to the business of insurance.”
McCarran-Ferguson does not preclude
HUD from issuing regulations that may
apply to insurance policies. Rather,
McCarran-Ferguson instructs courts on
how to construe federal statutes,
including the Act. How the Act should
be construed in light of McCarran-
Ferguson depends on the facts at issue
and the language of the relevant State
law “relat[ing] to the business of
insurance.” Because this final rule does
not alter the instruction of McCarran-
Ferguson or its application as described
in Ojo v. Farmers Group, it will not
interfere with any State regulation of the
insurance industry.

Issue: Some commenters stated that
liability for insurance practices based on
a disparate impact standard of proof is
inappropriate because insurance is risk-
based and often based on a multivariate
analysis. A commenter wrote that “to
avoid creating a disparate impact, an
insurer would have to charge everyone
the same rate, regardless of risk,” or
might be forced to violate state laws that
require insurance rates to be actuarially
sound estimates of the expected value of
all future costs associated with an
individual risk transfer.

138 See, e.g., 24 CFR 100.70(d)(4) (Mar. 15, 1989)
(defining “other prohibited sale and rental
conduct” to include “refusing to provide * * *
property or hazard insurance for dwellings or
providing such * * * insurance differently”
because of a protected class); 53 FR 44,992, 44,997
(Nov. 7, 1988) (preamble to proposed regulations
stating that “discriminatory refusals to provide
* * * adequate property or hazard insurance * * *
has been interpreted by the Department and by
courts to render dwellings unavailable”).

139 See Ojo v. Farmers Group, Inc., 600 F.3d at
1208; NAACP v. American Family Mut. Ins. Co.,
978 F.2d 287, 297-301 (7th Cir. 1993); Nationwide
Mut. Ins. Co. v. Cisneros, 52 F.3d 1351, 1355—-1360
(6th Cir. 1995). But see Mackey v. Nationwide Ins.
Cos., 724 F.2d 419, 423-25 (4th Cir. 1984) (pre-Fair
Housing Amendments Act and regulations pursuant
thereto holding that Act does not cover insurance).

HUD Response: HUD believes that
these concerns are misplaced. First, they
presume that once a discriminatory
effect is shown, the policy at issue is per
se illegal. This is incorrect. Rather, as
§100.500 makes clear, the respondent or
defendant has a full opportunity to
defend the business justifications for its
policies. This “burden-shifting
framework” distinguishes “unnecessary
barriers proscribed by the [Act] from
valid policies and practices crafted to
advance legitimate interests.”” 140 Thus,
even if a policy has a discriminatory
effect, it may still be legal if supported
by a legally sufficient justification.

Issue: Some commenters asked HUD
to exempt insurance pricing from the
rule, exempt state Fair Access to
Insurance Requirements (“FAIR”) plans,
or establish safe harbors for certain risk-
related factors.

HUD Response: Creating exemptions
or safe harbors related to insurance is
unnecessary because, as discussed
above, insurance practices with a legally
sufficient justification will not violate
the Act. Moreover, creating exemptions
beyond those found in the Act would
run contrary to Congressional intent.141

Issue: Another commenter stated that
the “burden of proof issues” are
difficult for insurers because they do not
collect data on race and ethnicity and
state insurance laws may prohibit the
collection of such data.

HUD Response: The burden of proof
is not more difficult for insurers than for
a charging party or plaintiff alleging that
an insurance practice creates a
discriminatory effect. The charging
party or plaintiff must initially show the
discriminatory effect of the challenged
practice using appropriate evidence that
demonstrates the effect. If the charging
party or plaintiff makes that showing,
the burden shifts to the insurer to show
that the challenged practice is necessary
to achieve one or more of its substantial,
legitimate, nondiscriminatory interests.

Issue: A commenter expressed
concern that the rule may create strict
liability for entities complying with
contractual obligations set by third
parties, including the federal
government.

HUD Response: The commenter
misconstrues the discriminatory effects
standard, which permits a defendant or
respondent to defend against a claim of
discriminatory effect by establishing a
legally sufficient justification, as
specified in § 100.500.

140 Graoch, 508 F.3d at 374-75.

141 See Graoch, 508 F.3d at 375 (“‘we cannot
create categorical exemptions from [the Act]
without a statutory basis” and “[n]othing in the text
of the FHA instructs us to create practice-specific
exceptions”).

Issue: Another commenter expressed
concern that the citation to Miller v.
Countrywide Bank, N.A., 571 F. Supp.
2d 251 (D. Mass. 2008), in the preamble
to the proposed rule suggested that
liability could exist under the Act for
the neutral actions of third parties and
that such liability would be inconsistent
with the Supreme Court’s decision in
Meyer v. Holley, 537 U.S. 280 (2003).
This commenter requested that HUD
revise the proposed rule to articulate the
standard set forth in Meyer.

HUD Response: HUD does not agree
with the commenter’s suggestion. HUD
recognizes that pursuant to Meyer,
liability under the Act for corporate
officers is determined by agency law.
The proposed rule cited Miller as an
example of how a lender’s facially
neutral policy allowing employees and
mortgage brokers the discretion to price
loans may be actionable under the Fair
Housing Act. The decision in Miller is
not inconsistent with the Supreme
Court’s ruling on agency in Meyer, and
therefore HUD does not believe that the
final rule needs to be revised in
response to this comment.

Issue: Several commenters expressed
concern that adoption of the proposed
discriminatory effects standard would
lead to lawsuits challenging lenders’ use
of credit scores, other credit assessment
standards, or automated underwriting.
A commenter stated that a lender’s
consideration of credit score or other
credit assessment standards such as a
borrower’s debt-to-income ratio may
have a disparate impact because of
demographic differences. This
commenter cited studies which indicate
that borrowers who live in zip codes
with a higher concentration of
minorities are more likely to have lower
credit scores and fewer savings. A
commenter stated that credit scores are
often used as the determining factor in
a lender’s origination practices and that
certain underwriting software and
investor securitization standards require
a minimum credit score. The
commenter further stated that HUD’s
Federal Housing Administration (FHA)
program has recognized the value of
credit scores in setting underwriting
standards for FHA insured loans.
According to the commenter, lenders
have little ability or desire to override
credit score standards, because manual
underwriting is time consuming and
staff-intensive. Another commenter
expressed concern that, even if a lender
was successful in defending its credit
risk assessment practices under the
burden-shifting approach, the lender
would have to defend an expensive
lawsuit and suffer harm to its
reputation.
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Commenters from the lending
industry also stated that the rule may
have a chilling effect on lending in
lower income communities. A
commenter stated that the rule will
create uncertainty in a skittish market,
so lenders will be cautious about
lending in lower income communities
for fear of a legal challenge. Some of
these commenters reasoned that
underwriting requirements and risk
requirements pursuant to the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (the Dodd-Frank Act
(Pub. L. 111-203, approved July 21,
2010)), such as ability to repay, down
payment requirements, and qualified
residential mortgages, may result in a
disparate impact because of
demographic differences. Another
commenter explained that the rule
would eliminate in-portfolio mortgage
loans at community banks, which
provide mortgage credit to borrowers
who may not qualify for a secondary
market transaction.

HUD Response: HUD does not believe
that the rule will have a chilling effect
on lending in lower income
communities or that it will encourage
lawsuits challenging credit scores, other
credit assessment standards, or the
requirements of the Dodd-Frank Act. As
discussed above, the rule does not
change the substantive law; eleven
federal courts of appeals have
recognized discriminatory effects
liability under the Act and over the
years courts have evaluated both
meritorious and non-meritorious
discriminatory effects claims
challenging lending practices.142 As
HUD has reiterated, the rule formalizes
a substantive legal standard that is well
recognized by both courts and
participants in the lending industry for
assessing claims of discriminatory
effects. Indeed, in the lending context,
at least since the issuance of the Joint

142 Compare Ramirez v. GreenPoint Mortg.
Funding, Inc., 633 F. Supp. 2d 922, 927-28 (N.D.
Cal. 2008) (holding that the Act permits disparate
impact claims and finding that plaintiffs adequately
pled a specific and actionable policy that had a
disparate impact on members of a protected class);
Miller v. Countrywide Bank, N.A., 571 F. Supp. 2d
251, 258 (D. Mass. 2008) (denying defendants
motion to dismiss and finding that plaintiffs
adequately pled a specific and actionable policy, a
disparate impact, and facts raising a sufficient
inference of causation); and Hoffman v. Option One
Mortg. Corp., 589 F. Supp. 2d 1009, 1011-12 (N.D.
111. 2008) (holding that the Actpermits disparate
impact claims and finding that plaintiffs adequately
pled a specific and actionable policy, a disparate
impact, and facts raising a sufficient inference of
causation), with Ng v. HSBC Mortgage Corp., No.
07-CV-5434, 2010 WL 889256, *12 (E.D.N.Y. Mar.
10, 2010) (dismissing plaintiff’s claim of disparate
impact discrimination and finding that the claim
was “alleged with little more than buzzwords and
conclusory labels”).

Policy Statement nearly 18 years ago,
non-depository lenders, banks, thrifts,
and credit unions have been on notice
that federal regulatory and enforcement
agencies, including HUD and the
Department of Justice, may apply a
disparate impact analysis in their
examinations and investigations under
both the Fair Housing Act and ECOA.
The regulations and Staff Commentary
implementing ECOA also explicitly
prohibit unjustified discriminatory
effects.143 Thus, neither a chilling effect
nor a wealth of new lawsuits can be
expected as a result of this rule. Rather,
HUD anticipates that this rule will
encourage the many lenders and other
entities that already conduct internal
discriminatory effects analyses of their
policies to review those analyses in light
of the now uniform standard for a
legally sufficient justification found in
§100.500. Indeed, lender compliance
should become somewhat easier due to
the rule’s clear and nationally uniform
allocation of burdens and clarification
of the showings each party must make.

Issue: Some commenters expressed
concern that faced with the threat of
disparate impact liability, lenders might
extend credit to members of minority
groups who do not qualify for the credit.

HUD Response: The Fair Housing Act
does not require lenders to extend credit
to persons not otherwise qualified for a
loan. As discussed previously, the final
rule formalizes a standard of liability
under the Act that has been in effect for
decades. HUD is unaware of any lender
found liable under the discriminatory
effects standard for failing to make a
loan to a member of a minority group
who did not meet legitimate
nondiscriminatory credit qualifications.

Issue: Several other commenters
expressed a concern that discriminatory
effects liability might have a chilling
effect on efforts designed to preserve or
develop affordable housing, including
pursuant to HUD’s own programs,
because much of the existing affordable
housing stock is located in areas of
minority concentration. A commenter
stated that resources designed to
support the development of affordable
housing will be “deflect[ed]”” away so as
to respond to claims of disparate impact
discrimination. Another commenter
requested that HUD issue guidance to
the affordable housing industry as they
administer HUD programs.

143 See 12 CFR 1002.6(a); 12 CFR part 1002, Supp.
I, Official Staff Commentary, Comment 6(a)-2 ; see
also Consumer Financial Protection Bureau Bulletin
2012-04 (Apr. 18, 2012) (“CFPB reaffirms that the
legal doctrine of disparate impact remains
applicable as the Bureau exercises its supervision
and enforcement authority to enforce compliance
with the ECOA.”).

Other commenters expressed concern
about potential liability for
administrators of the federal Low
Income Housing Tax Credit (LIHTC)
program. These commenters reasoned
that the concentration of affordable
housing stock in low-income areas,
combined with federal requirements
and incentives which encourage the
deployment of tax credits in low-income
communities, may result in
discriminatory effects liability for
agencies administering the LIHTC
program. Several commenters asked
HUD to specify in the final rule that the
mere approval of LIHTC projects in
minority areas alone does not establish
a prima facie case of disparate impact
under the Act or that locating LIHTC
projects in low-income areas is a legally
sufficient justification to claims of
disparate impact discrimination. A
commenter requested that HUD provide
guidance to such agencies.

HUD Response: HUD does not expect
the final rule to have a chilling effect on
the development and preservation of
affordable housing because, as
discussed above, the rule does not
establish a new form of liability, but
instead serves to formalize by regulation
a standard that has been applied by
HUD and the courts for decades, while
providing nationwide uniformity of
application. The rule does not mandate
that affordable housing be located in
neighborhoods with any particular
characteristic, but requires, as the Fair
Housing Act already does, only that
housing development activities not have
an unjustified discriminatory effect.

Concerns of a chilling effect on
affordable housing activities are belied
by the prevalence of cases where the
discriminatory effects method of proof
has been used by plaintiffs seeking to
develop such housing 44 and even by
the less frequent instances where

144 See, e.g., Huntington Branch, 844 F.2d at 926
(reversing district court and finding Fair Housing
Act violations based on discriminatory effect of
town’s refusal to rezone site for affordable housing);
Greater New Orleans Fair Hous. Action Ctr. v. St.
Bernard Parish, 648 F. Supp. 2d 805 (E.D. La. 2009)
(finding parish’s subversion of attempts to develop
affordable housing had a discriminatory effect in
violation of the Fair Housing Act); Dews v. Town
of Sunnyvale, 109 F. Supp. 2d 526 (N.D. Tex. 2000)
(finding that developer established Fair Housing
Act violation based on Town’s rejection of
development application under discriminatory
effects method); Sunrise Dev. v. Town of
Huntington, 62 F. Supp. 2d 762 (E.D.N.Y. 1999)
(finding the plaintiff had established prima facie
case of discriminatory effect and granting
preliminary injunction requiring town to consider
plaintiff’s zoning application); Summerchase Ltd.
Pshp. I'v. City of Gonzales, 970 F. Supp. 522 (M.D.
La. 1997) (denying defendant’s motion for summary
judgment on developer’s claim that parish’s denial
of building permits for affordable housing
development had a discriminatory effect in
violation of the Fair Housing Act).
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agencies administering affordable
housing programs have been
defendants.145 Rather than indicating a
chilling effect, existing case law shows
that use of the discriminatory effects
framework has promoted the
development of affordable housing,
while allowing due consideration for
substantial, legitimate,
nondiscriminatory interests involved in
providing such housing. Moreover,
recipients of HUD funds already must
comply with a variety of civil rights
requirements. This includes the
obligation under Title VI of the Civil
Rights Act of 1964 and its applicable
regulations to refrain from
discrimination, either by intent or effect,
on the basis of race, color, or national
origin; the obligation under the Fair
Housing Act to affirmatively further fair
housing in carrying out HUD programs;
and HUD program rules designed to
foster compliance with the Fair Housing
Act and other civil rights laws. As
discussed throughout this preamble,
allegations of discriminatory effects
discrimination must be analyzed on a
case-by-case basis using the standards
set out in § 100.500. HUD will issue
guidance addressing the application of
the discriminatory effects standard with
respect to HUD programs.

Issue: Like commenters who
requested “safe harbors’ or exemptions
for the insurance and lending
industries, some commenters requested
that the proposed rule be revised to
provide “safe harbors” or exemptions
from liability for programs designed to
preserve affordable housing or revitalize
existing communities. A commenter
requested that the final rule provide safe
harbors for state and local programs that
have legitimate policy and safety goals
such as protecting water resources,
promoting transit orientated
development, and revitalizing
communities. Other commenters
requested safe harbors or exemptions for
entities that are meeting requirements or
standards established by federal or state
law or regulation, such as the Federal
Credit Union Act, the Dodd-Frank Act,
HAMP and HARP, or by government-
sponsored enterprises or investors.

HUD Response: HUD does not believe
that the suggested safe harbors or
exemptions from discriminatory effects
liability are appropriate or necessary.
HUD notes that, in seeking these
exemptions, the commenters appear to
misconstrue the discriminatory effects

145 Compare, e.g., In re Adoption of 2003 Low
Income Housing Tax Credit Qualified Allocation
Plan, 369 N.J. Super. 2 (N.J. Sup. Ct. App. Div.
2004) with Inclusive Cmtys. Project, Inc. v. Tex.
Dep’t of Hous. & Cmty. Affairs, 749 F. Supp. 2d 48
(N.D. Tex. 2010).

standard, which permits practices with
discriminatory effects if they are
supported by a legally sufficient
justification. The standard thus
recognizes that a practice may be lawful
even if it has a discriminatory effect.
HUD notes further that Congress created
various exemptions from liability in the
text of the Act,146 and that in light of
this and the Act’s important remedial
purposes, additional exemptions would
be contrary to Congressional intent.

Issue: Several commenters expressed
concern that in complying with the new
Dodd-Frank Act mortgage reforms,
including in determining that
consumers have an ability to repay, a
lender necessarily “will face liability
under the Proposed Rule.”

HUD Response: HUD reiterates that
the lender is free to defend any
allegations of illegal discriminatory
effects by meeting its burden of proof at
§100.500. Moreover, if instances were
to arise in which a lender’s efforts to
comply with the Dodd-Frank Act were
challenged under the Fair Housing Act’s
discriminatory effects standard of
liability, those same activities most
likely would be subject to a similar
challenge under ECOA and Regulation
B, which also prohibit lending practices
that have a discriminatory effect based
on numerous protected
characteristics.4” The Dodd-Frank Act
created the Consumer Financial
Protection Bureau to combat both unfair
and deceptive practices and
discriminatory practices in the
consumer financial industry, and it gave
the Consumer Financial Protection
Bureau authority to enforce
ECOA.148 See Dodd-Frank Act sections
1402-1403 (enacting section 129B of the
Truth in Lending Act “to assure that
consumers are offered and receive
residential mortgage loans on terms that
reasonably reflect their ability to repay
the loans and that are understandable
and not unfair, deceptive or abusive,”
and, as part of that section, requiring the
Consumer Financial Protection Bureau
to create regulations that prohibit
“abusive or unfair lending practices that
promote disparities among consumers of
equal credit worthiness but of different
race, ethnicity, gender, or age”); see also
Dodd-Frank Act section 1013(c)
(establishing the Consumer Financial
Protection Bureau’s Office of Fair
Lending and Equal Opportunity to
provide enforcement of fair lending
laws, including ECOA, and coordinate

146 See, e.g., 42 U.S.C. 3603(b)(1) (exempting from
most of section 804 of the Act an owner’s sale or
rental of his single-family house if certain
conditions are met).

147 See 15 U.S.C. 1691 et seq; 12 CFR part 1002.

148 See 12 U.S.C. 5491 et seq.

fair lending efforts within the Bureau
and with other federal and state
agencies); id. section 1085 (transferring
regulatory authority for ECOA to the
Consumer Financial Protection Bureau).

G. Illustrations of Practices With
Discriminatory Effects

Consistent with HUD’s existing Fair
Housing Act regulations, which contain
illustrations of practices that violate the
Act, the proposed rule specified
additional illustrations of such
practices. The November 16, 2011, rule
proposed to add illustrations to 24 CFR
100.65, 100.70 and 100.120. The final
rule revises these illustrations in the
manner described below.

Because the illustrations in HUD’s
existing regulations include practices
that may violate the Act based on an
intent or effects theory, and proposed
§100.65(b)(6) describes conduct that is
already prohibited in § 100.65(b)(4)—the
provision of housing-related services—
and § 100.70(d)(4)—the provision of
municipal services—this final rule
eliminates proposed § 100.65(b)(6). This
will avoid redundancy in HUD’s Fair
Housing Act regulations, and its
elimination from the proposed rule is
not intended as a substantive change.

Commenters raised the following
issues with respect to the proposed
rule’s illustrations of discriminatory
practices.

Issue: A commenter stated that the
examples specified by the proposed rule
describe the types of actions that the
commenter’s “clients encounter
regularly.” Examples of potentially
discriminatory laws or ordinances cited
by commenters include ordinances in
largely white communities that establish
local residency requirements, limit the
use of vouchers under HUD’s Housing
Choice Voucher program, or set large-lot
density requirements. Commenters
suggested that language should be
added to proposed § 100.70(d)(5), which
provides, as an example,
“[ilmplementing land-use rules, policies
or procedures that restrict or deny
housing opportunities in a manner that
has a disparate impact or has the effect
of creating, perpetuating, or increasing
segregated housing patterns” based on a
protected class. Commenters stated that
this example should include not just the
word “implementing,” but also the
words “enacting” ‘“‘maintaining,” and/or
“applying” because the discriminatory
effect of a land-use decision may occur
from the moment of enactment. A
commenter suggested that the word
“ordinances” should be added to the
example to make clear that the Act
applies to all types of exclusionary land-
use actions.
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HUD Response: HUD reiterates that
the illustrations contained in HUD’s
regulations are merely examples. The
scope and variety of practices that may
violate the Act make it impossible to list
all examples in a rule. Nevertheless,
HUD finds it appropriate to revise
proposed § 100.70(d)(5) in this final rule
in order to confirm that a land-use
ordinance may be discriminatory from
the moment of enactment. The final rule
therefore changes “[ilmplementing land-
use rules, policies, or procedures * * *
”” to “[elnacting or implementing land-
use rules, ordinances, policies, or
procedures * * *.” It is not necessary
to add “maintaining” or “applying” to
§100.70(d)(5) because the meaning of
these words in this context is
indistinguishable from the meaning of
“implementing.”

Because the illustrated conduct may
violate the Act under either an intent
theory, an effects theory, or both, HUD
also finds it appropriate to replace “in
a manner that has a disparate impact or
has the effect of creating, perpetuating,
or increasing segregated housing
patterns”” because of a protected
characteristic with “otherwise make
unavailable or deny dwellings because
of” a protected characteristic. As
discussed in the “Validity of
Discriminatory Effects Liability under
the Act” section above, the phrase
“otherwise make unavailable or deny”
encompasses discriminatory effects
liability. This revised language,
therefore, is broader because it describes
land-use decisions that violate the Act
because of either a prohibited intent or
an unjustified discriminatory effect. The
final rule makes a similar revision to
each of the illustrations so they may
cover violations based on intentional
discrimination or discriminatory effects.

Issue: A commenter requested that
HUD add as an example the practice of
prohibiting from housing individuals
with records of arrests or convictions.
This commenter reasoned that such
blanket prohibitions have a
discriminatory effect because of the
disproportionate numbers of minorities
with such records. The commenter
stated further that HUD should issue
guidance on this topic similar to
guidance issued by the Equal
Employment Opportunity Commission.
Another commenter expressed concern
that the rule would restrict housing
providers from screening tenants based
on criminal arrest and conviction
records. This commenter also asked
HUD to issue guidance to housing
providers on appropriate background
screening.

HUD Response: Whether any
discriminatory effect resulting from a

housing provider’s or operator’s use of
criminal arrest or conviction records to
exclude persons from housing is
supported by a legally sufficient
justification depends on the facts of the
situation. HUD believes it may be
appropriate to explore the issue more
fully and will consider issuing guidance
for housing providers and operators.

Issue: Several commenters suggested
revisions to proposed §100.120(b)(2),
which specifies as an example
“[plroviding loans or other financial
assistance in a manner that results in
disparities in their cost, rate of denial,
or terms or conditions, or that has the
effect of denying or discouraging their
receipt on the basis of race, color,
religion, sex, handicap, familial status,
or national origin.” These commenters
stated that proposed § 100.120(b)(2)
does not contain language concerning
the second type of discriminatory effect,
i.e., creating, perpetuating or increasing
segregation. They urged HUD to add
language making clear that the provision
of loans or other financial assistance
may result in either type of
discriminatory effect.

In addition, several commenters asked
HUD to clarify that mortgage servicing
with a discriminatory effect based on a
protected characteristic may violate the
Act.

HUD Response: As discussed above,
proposed § 100.120(b)(2) is revised in
the final rule to cover both intentional
discrimination and discriminatory
effects. HUD also agrees that residential
mortgage servicing is covered by the
Act. It is a term or condition of a loan
or other financial assistance, covered by
section 805 of the Act.149 Accordingly,
the final rule adds a § 100.130(b)(3),
which provides an illustration of
discrimination in the terms or
conditions for making available loans or
financial assistance, in order to show
that discriminatory loan servicing (and
other discriminatory terms or conditions
of loans and other financial assistance)
violate the Act’s proscription on
“discriminat[ing] * * * in the terms or
conditions of [a residential real estate-
related transaction].”

Issue: A commenter expressed
concern that the language in proposed
§100.120(b)(2) would allow for lawsuits
based only on statistical data produced
under HMDA.

HUD Response: HUD and courts have
recognized that analysis of loan level
data identified though HMDA may
indicate a disparate impact.15° Such a

14942 U.S.C. 3605. Discrimination in residential
mortgage servicing may also violate § 804 of the
Act. 42 U.S.C. 3604.

150 See City of Memphis and Shelby Cnty. v. Wells
Fargo, N.A., No. 09-2857-STA, 2011 U.S. Dist.

showing, however, does not end the
inquiry. The lender would have the
opportunity to refute the existence of
the alleged impact and establish a
substantial, legitimate,
nondiscriminatory interest for the
challenged practice, and the charging
party or plaintiff would have the
opportunity to demonstrate that a less
discriminatory alternative is available to
the lender.

Issue: A commenter stated that HUD
should not add any of the new examples
unless the final rule makes clear that the
specified practices are not per se
violations of the Act, but rather must be
assessed pursuant to the standards set
forth in §100.500. According to the
commenter, the new examples may be
misconstrued because they state only
the initial finding described in
§100.500.

HUD Response: HUD agrees that,
when a practice is challenged under a
discriminatory effects theory, the
practice must be reviewed under the
standards specified in § 100.500. The
final rule therefore adds a sentence to
the end of § 100.5(b), which makes clear
that discriminatory effects claims are
assessed pursuant to the standards
stated in § 100.500.

H. Other Issues

Issue: A commenter requested that
HUD examine the overall compliance
burden of the regulation on small
businesses, noting that Executive Order
13563 requires a cost-benefit analysis.

HUD Response: In examining the
compliance burden on small
institutions, the governing authority is
the Regulatory Flexibility Act, 5 U.S.C.
601 et seq., which provides, among
other things, that the requirements to do
an initial and final regulatory flexibility
analysis “shall not apply to any
proposed or final rule if the head of the
agency certifies that the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” Thus, the
focus is on whether the rule—and not
the underlying statute or preexisting
administrative practice and case law—
will have a significant economic impact.
For this rule, the impact primarily arises
from the Fair Housing Act itself, not
only as interpreted by HUD, but also as
interpreted by federal courts. Because
this final rule provides a uniform
burden-shifting test for determining

LEXIS 48522 at *45 (W.D. Tenn. May 4, 2011);
Mayor and City Council of Baltimore v. Wells Fargo
Bank, N.A., No. JFM-08-62, 2011 U.S. Dist. LEXIS
44013 (D. Md. April 22, 2011); Steele v. GE Money
Bank, No. 08—C-1880, 2009 U.S. Dist. LEXIS 11536
(N.D. IlL. Feb. 17, 2009); Taylor v. Accredited Home
Lenders, Inc., 580 F. Supp. 2d 1062 (S.D. Cal. 2008).
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whether a given action or policy has an
unjustified discriminatory effect, the
rule serves to reduce regulatory burden
for all entities, large or small, by
establishing certainty and clarity with
respect to how a determination of
unjustified discriminatory effect is to be
made.

The requirement under the Fair
Housing Act not to discriminate in the
provision of housing and related
services is the law of the nation. We
presume that the vast majority of
entities both large and small are in
compliance with the Fair Housing Act.
Furthermore, for the minority of entities
that have, in the over 40 years of the
Fair Housing Act’s existence, failed to
institutionalize methods to avoid
engaging in illegal housing
discrimination and plan to come into
compliance as a result of this
rulemaking, the costs will simply be the
costs of compliance with a preexisting
statute, administrative practice, and
case law. Compliance with the Fair
Housing Act has for almost 40 years
included the requirement to refrain from
undertaking actions that have an
unjustified discriminatory effect. The
rule does not change that substantive
obligation; it merely formalizes it in
regulation, along with the applicable
burden-shifting framework.

Variations in the well-established
discriminatory effects theory of liability
under the Fair Housing Act, discussed
earlier in the preamble, are minor and
making them uniform will not have a
significant economic impact. The
allocation of the burdens of proof among
the parties, described in the rule, are
methods of proof that only come into
play if a complaint has been filed with
HUD, a state or local agency or a federal
or state court; that is, once an entity has
been charged with discriminating under
the Fair Housing Act. The only
economic impact discernible from this
rule is the cost of the difference, if any,
between defense of litigation under the
burden-shifting test on the one hand,
and defense of litigation under the
balancing or hybrid test on the other. In
all the tests, the elements of proof are
similar. Likewise, the costs to develop
and defend such proof under either the
burden-shifting or balancing tests are
similar. The only difference is at which
stage of the test particular evidence
must be produced. There would not,
however, be a significant economic
impact on a substantial number of small
entities as a result of this rule.

Executive Order 13563 (Improving
Regulations and Regulatory Review)
reaffirms Executive Order 12866, which
requires that agencies conduct a benefit/
cost assessment for rules that “have an

annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities.” As
stated in Section VII of this preamble
below, this rule is not “economically
significant” within the meaning in
Executive 12866, and therefore a full
benefit/cost assessment is not required.
This final rule does not alter the
established law that facially neutral
actions that have an unjustified
discriminatory effect are violations of
the Fair Housing Act. What this rule
does is formalize that well-settled
interpretation of the Act and provide
consistency in how such discriminatory
effects claims are to be analyzed.

VI. This Final Rule

For the reasons presented in this
preamble, this final rule formalizes the
longstanding interpretation of the Fair
Housing Act to include discriminatory
effects liability and establishes a
uniform standard of liability for facially
neutral practices that have a
discriminatory effect. Under this rule,
liability is determined by a burden-
shifting approach. The charging party or
plaintiff in an adjudication first must
bear the burden of proving its prima
facie case of either disparate impact or
perpetuation of segregation, after which
the burden shifts to the defendant or
respondent to prove that the challenged
practice is necessary to achieve one or
more of the defendant’s or respondent’s
substantial, legitimate,
nondiscriminatory interests. If the
defendant or respondent satisfies its
burden, the charging party or plaintiff
may still establish liability by
demonstrating that these substantial,
legitimate, nondiscriminatory interests
could be served by a practice that has
a less discriminatory effect.

A. Discriminatory Effect—Subpart G
1. Scope

This final rule adds a new sentence to
the end of paragraph (b) in § 100.5,
which states: “The illustrations of
unlawful housing discrimination in this
part may be established by a practice’s
discriminatory effect, even if not
motivated by discriminatory intent,
consistent with the standards outlined
in §100.500.”

2. Discriminatory Effect Prohibited
(§100.500)

Consistent with HUD’s November 16,
2011, proposed rule, this final rule adds
a new subpart G, entitled

“Discriminatory Effect,” to its Fair
Housing Act regulations in 24 CFR part
100. Section 100.500 provides that the
Fair Housing Act may be violated by a
practice that has a discriminatory effect,
as defined in § 100.500(a), regardless of
whether the practice was adopted for a
discriminatory purpose. The practice
may still be lawful if supported by a
legally sufficient justification, as
defined in § 100.500(b). The respective
burdens of proof for establishing or
refuting an effects claim are set forth in
§100.500(c). Section 100.500(d) clarifies
that a legally sufficient justification may
not be used as a defense against a claim
of intentional discrimination. It should
be noted that it is possible to bring a
claim alleging both discriminatory effect
and discriminatory intent as alternative
theories of liability. In addition, the
discriminatory effect of a challenged
practice may provide evidence of the
discriminatory intent behind the
practice. This final rule applies to both
public and private entities because the
definition of “discriminatory housing
practice” under the Act makes no
distinction between the two.

3. Discriminatory Effect Defined
(§ 100.500(a))

Section 100.500(a) provides that a
“discriminatory effect” occurs where a
facially neutral practice actually or
predictably results in a discriminatory
effect on a group of persons protected by
the Act (that is, has a disparate impact),
or on the community as a whole on the
basis of a protected characteristic
(perpetuation of segregation). Any
facially neutral action, e.g., laws, rules,
decisions, standards, policies, practices,
or procedures, including those that
allow for discretion or the use of
subjective criteria, may result in a
discriminatory effect actionable under
the Fair Housing Act and this rule. For
examples of court decisions regarding
policies or practices that may have a
discriminatory effect, please see the
preamble to the proposed rule at 76 FR
70924-25.

4. Legally Sufficient Justification
(§100.500(b))

Section 100.500(b), as set forth in the
regulatory text of this final rule,
provides that a practice or policy found
to have a discriminatory effect may still
be lawful if it has a “legally sufficient
justification.”

5. Burden of Proof (§ 100.500(c))

Under § 100.500(c), the charging party
or plaintiff first bears the burden of
proving its prima facie case: that is, that
a practice caused, causes, or predictably
will cause a discriminatory effect on a
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group of persons or a community on the
basis of race, color, religion, sex,
disability, familial status, or national
origin. Once the charging party or the
plaintiff has made its prima facie case,
the burden of proof shifts to the
respondent or defendant to prove that
the practice is necessary to achieve one
or more substantial, legitimate,
nondiscriminatory interests of the
respondent or defendant. If the
respondent or defendant satisfies its
burden, the charging party or plaintiff
may still establish liability by proving
that these substantial, legitimate,
nondiscriminatory interests could be
served by another practice that has a
less discriminatory effect.

B. Illustrations of Practices With
Discriminatory Effects

This final rule adds or revises the
following illustrations of discriminatory
housing practices:

The final rule adds to § 100.70 new
paragraph (d)(5), which provides as an
illustration of other prohibited conduct
“[e]nacting or implementing land-use
rules, ordinances, policies, or
procedures that restrict or deny housing
opportunities or otherwise make
unavailable or deny dwellings because
of race, color, religion, sex, handicap,
familial status, or national origin.”

Section 100.120, which gives
illustrations of discrimination in the
making of loans and in the provision of
other financial assistance, is
streamlined, and paragraph (b)(2) now
reads as set forth in the regulatory text
of this final rule

In §100.130, the final rule also
amends paragraph (b)(2) and adds new
paragraph (b)(3). The words “or
conditions” is added after “terms,” and
“cost” is added to the list of terms or
conditions in existing paragraph (b)(2).
New paragraph (b)(3) includes servicing
as an illustration of terms or conditions
of loans or other financial assistance
covered by section 805 of the Act:
“Servicing of loans or other financial
assistance with respect to dwellings in
a manner that discriminates, or
servicing of loans or other financial
assistance which are secured by
residential real estate in a manner that
discriminates, or providing such loans
or financial assistance with other terms
or conditions that discriminate, because
of race, color, religion, sex, handicap,
familial status, or national origin.”

VII. Findings and Certifications

Regulatory Review—Executive Orders
13563 and 12866

Executive Order 13563 (“Improving
Regulation and Regulatory Review”)

directs agencies to propose or adopt a
regulation only upon a reasoned
determination that its benefits justify its
costs, emphasizes the importance of
quantifying both costs and benefits, of
harmonizing rules, of promoting
flexibility, and of periodically reviewing
existing rules to determine if they can
be made more effective or less
burdensome in achieving their
objectives. Under Executive Order
12866 (‘“‘Regulatory Planning and
Review”’), a determination must be
made whether a regulatory action is
significant and therefore, subject to
review by the Office of Management and
Budget (OMB) in accordance with the
requirements of the order. This rule was
determined to be a “‘significant
regulatory action” as defined in section
3(f) of Executive Order 12866 (although
not an economically significant
regulatory action, as provided under
section 3(f)(1) of the Executive Order).
This rule formalizes the longstanding
interpretation of the Fair Housing Act to
include discriminatory effects liability,
and establishes uniform, clear standards
for determining whether a practice that
has a discriminatory effect is in
violation of the Fair Housing Act,
regardless of whether the practice was
adopted with intent to discriminate. As
stated in the Executive Summary, the
need for this rule arises because,
although all federal courts of appeals
that have considered the issue agree that
Fair Housing Act liability may be based
solely on discriminatory effects, there is
a small degree of variation in the
methodology of proof for a claim of
effects liability. As has been discussed
in the preamble to this rule, in
establishing such standards HUD is
exercising its rulemaking authority to
bring uniformity, clarity, and certainty
to an area of the law that has been
approached by HUD and federal courts
across the nation in generally the same
way, but with minor variations in the
allocation of the burdens of proof.151 A
uniform rule would simplify
compliance with the Fair Housing Act’s
discriminatory effects standard, and
decrease litigation associated with such
claims. By providing certainty in this
area to housing providers, lenders,
municipalities, realtors, individuals
engaged in housing transactions, and
courts, this rule would reduce the
burden associated with litigating
discriminatory effect cases under the
Fair Housing Act by clearly establishing
which party has the burden of proof,
and how such burdens are to be met.
Additionally, HUD believes the rule

151 See, e.g., the extensive discussion of the
various options in Graoch, 508 F.3d at 371-375.

may even help to minimize litigation in
this area by establishing uniform
standards. With a uniform standard,
entities are more likely to conduct self-
testing and check that their practices
comply with the Fair Housing Act, thus
reducing their liability and the risk of
litigation. A uniform standard is also a
benefit for entities operating in multiple
jurisdictions. Also, legal and regulatory
clarity generally serves to reduce
litigation because it is clearer what each
party’s rights and responsibilities are,
whereas lack of consistency and clarity
generally serves to increase litigation.
For example, once disputes around the
court-defined standards are eliminated
by this rule, non-meritorious cases that
cannot meet the burden under
§100.500(c)(1) are likely not to be
brought in the first place, and a
respondent or defendant that cannot
meet the burden under § 100.500(c)(2)
may be more inclined to settle at the
pre-litigation stage.

Accordingly, while this rule is a
significant regulatory action under
Executive Order 12866 in that it
establishes, for the first time in
regulation, uniform standards for
determining whether a housing action
or policy has a discriminatory effect on
a protected group, it is not an
economically significant regulatory
action. The burden reduction that HUD
believes will be achieved through
uniform standards will not reach an
annual impact on the economy of $100
million or more, because HUD’s
approach is not a significant departure
from HUD’s interpretation to date or
that of the majority of federal courts.
Although the burden reduction
provided by this rule will not result in
economically significant impact on the
economy, it nevertheless provides some
burden reduction through the
uniformity and clarity presented by
HUD’s standards promulgated through
this final rule and is therefore consistent
with Executive Order 13563.

The docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room
10276, 451 7th Street SW., Washington,
DC 20410-0500. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800—877-8339.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) generally requires
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an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. For the
reasons stated earlier in this preamble in
response to public comment on the
issue of undue burden on small entities,
and discussed here, HUD certifies that
this rule will not have significant
economic impact on a substantial
number of small entities.

It has long been the position of HUD,
confirmed by federal courts, that
practices with discriminatory effects
may violate the Fair Housing Act. As
noted in the preamble to the proposed
rule (76 FR 70921) and this preamble to
the final rule, this long-standing
interpretation has been supported by
HUD policy documents issued over the
last decades, is consistent with the
position of other Executive Branch
agencies, and has been adopted and
applied by every federal court of
appeals to have reached the question.
Given, however, the variation in how
the courts and even HUD’s own ALJs
have applied that standard, this final
rule provides for consistency and
uniformity in this area, and hence
predictability, and will therefore reduce
the burden for all seeking to comply
with the Fair Housing Act. Furthermore,
HUD presumes that given the over 40-
year history of the Fair Housing Act, the
majority of entities, large or small,
currently comply and will remain in
compliance with the Fair Housing Act.
For the minority of entities that have, in
the over 40 years of the Fair Housing
Act’s existence, failed to institutionalize
methods to avoid engaging in illegal
housing discrimination and plan to
come into compliance as a result of this
rulemaking, the costs will simply be the
costs of compliance with a preexisting
statute. The rule does not change that
substantive obligation; it merely sets it
forth in a regulation. While this rule
provides uniformity as to specifics such
as burden of proof, HUD’s rule does not
alter the substantive prohibitions
against discrimination in fair housing
law, which were established by statute
and developed over time by
administrative and federal court case
law. Any burden on small entities is
simply incidental to the pre-existing
requirements to comply with this body
of law. Accordingly, the undersigned
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Environmental Impact

This final rule sets forth
nondiscrimination standards.
Accordingly, under 24 CFR 50.19(c)(3),
this rule is categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either: (i)
Imposes substantial direct compliance
costs on state and local governments
and is not required by statute, or (ii)
preempts state law, unless the agency
meets the consultation and funding
requirements of section 6 of the
Executive Order. This final rule does
not have federalism implications and
does not impose substantial direct
compliance costs on state and local
governments or preempt state law
within the meaning of the Executive
Order.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) establishes requirements
for federal agencies to assess the effects
of their regulatory actions on state,
local, and tribal governments, and on
the private sector. This final rule does
not impose any federal mandates on any
state, local, or tribal governments, or on
the private sector, within the meaning of
the UMRA.

List of Subjects in 24 CFR Part 100

Civil rights, Fair housing, Individuals
with disabilities, Mortgages, Reporting
and recordkeeping requirements.

For the reasons discussed in the
preamble, HUD amends 24 CFR part 100
as follows:

PART 100—DISCRIMINATORY
CONDUCT UNDER THE FAIR HOUSING
ACT

m 1. The authority citation for 24 CFR
part 100 continues to read as follows:

Authority: 42 U.S.C. 3535(d), 3600-3620.
Subpart A—General

m 2.In § 100.5, add the following
sentence at the end of paragraph (b):

§100.5 Scope.
* * * * *

(b) * * * The illustrations of
unlawful housing discrimination in this
part may be established by a practice’s
discriminatory effect, even if not
motivated by discriminatory intent,

consistent with the standards outlined
in §100.500.

* * * * *

Subpart B—Discriminatory Housing
Practices

m 3.In § 100.70, add new paragraph
(d)(5) to read as follows:

§100.70 Other prohibited conduct.

* * * * *

(d) EE

(5) Enacting or implementing land-use
rules, ordinances, policies, or
procedures that restrict or deny housing
opportunities or otherwise make
unavailable or deny dwellings to
persons because of race, color, religion,
sex, handicap, familial status, or
national origin.

Subpart C—Discrimination in
Residential Real Estate-Related
Transactions

m 4.In §100.120, revise paragraph (b) to
read as follows:

§100.120 Discrimination in the making of
loans and in the provision of other financial
assistance.

* * * * *

(b) Practices prohibited under this
section in connection with a residential
real estate-related transaction include,
but are not limited to:

(1) Failing or refusing to provide to
any person information regarding the
availability of loans or other financial
assistance, application requirements,
procedures or standards for the review
and approval of loans or financial
assistance, or providing information
which is inaccurate or different from
that provided others, because of race,
color, religion, sex, handicap, familial
status, or national origin.

(2) Providing, failing to provide, or
discouraging the receipt of loans or
other financial assistance in a manner
that discriminates in their denial rate or
otherwise discriminates in their
availability because of race, color,
religion, sex, handicap, familial status,
or national origin.

m 5.In §100.130, revise paragraph (b)(2)
and add new paragraph (b)(3) to read as
follows:

§100.130 Discrimination in the terms and
conditions for making available loans or
other financial assistance.

* * * * *

(b) L

(2) Determining the type of loan or
other financial assistance to be provided
with respect to a dwelling, or fixing the
amount, interest rate, cost, duration or
other terms or conditions for a loan or



Case 1:13-cv-00966-RJL Document 16-2 Filed 12/20/13 Page 25 of 44

11482

Federal Register/Vol. 78, No. 32/Friday, February 15, 2013/Rules and Regulations

other financial assistance for a dwelling
or which is secured by residential real
estate, because of race, color, religion,
sex, handicap, familial status, or
national origin.

(3) Servicing of loans or other
financial assistance with respect to
dwellings in a manner that
discriminates, or servicing of loans or
other financial assistance which are
secured by residential real estate in a
manner that discriminates, or providing
such loans or financial assistance with
other terms or conditions that
discriminate, because of race, color,
religion, sex, handicap, familial status,
or national origin.

m 6. In part 100, add a new subpart G
to read as follows:

Subpart G—Discriminatory Effect
§100.500 Discriminatory effect prohibited.

Liability may be established under the
Fair Housing Act based on a practice’s
discriminatory effect, as defined in
paragraph (a) of this section, even if the
practice was not motivated by a
discriminatory intent. The practice may
still be lawful if supported by a legally
sufficient justification, as defined in
paragraph (b) of this section. The
burdens of proof for establishing a
violation under this subpart are set forth
in paragraph (c) of this section.

(a) Discriminatory effect. A practice
has a discriminatory effect where it
actually or predictably results in a
disparate impact on a group of persons
or creates, increases, reinforces, or
perpetuates segregated housing patterns
because of race, color, religion, sex,
handicap, familial status, or national
origin.

(b) Legally sufficient justification. (1)
A legally sufficient justification exists
where the challenged practice:

(i) Is necessary to achieve one or more
substantial, legitimate,
nondiscriminatory interests of the
respondent, with respect to claims
brought under 42 U.S.C. 3612, or
defendant, with respect to claims
brought under 42 U.S.C. 3613 or 3614;
and

(ii) Those interests could not be
served by another practice that has a
less discriminatory effect.

(2) A legally sufficient justification
must be supported by evidence and may
not be hypothetical or speculative. The
burdens of proof for establishing each of
the two elements of a legally sufficient
justification are set forth in paragraphs
(c)(2) and (c)(3) of this section.

(c) Burdens of proof in discriminatory
effects cases. (1) The charging party,
with respect to a claim brought under 42
U.S.C. 3612, or the plaintiff, with
respect to a claim brought under 42
U.S.C. 3613 or 3614, has the burden of

proving that a challenged practice
caused or predictably will cause a
discriminatory effect.

(2) Once the charging party or
plaintiff satisfies the burden of proof set
forth in paragraph (c)(1) of this section,
the respondent or defendant has the
burden of proving that the challenged
practice is necessary to achieve one or
more substantial, legitimate,
nondiscriminatory interests of the
respondent or defendant.

(3) If the respondent or defendant
satisfies the burden of proof set forth in
paragraph (c)(2) of this section, the
charging party or plaintiff may still
prevail upon proving that the
substantial, legitimate,
nondiscriminatory interests supporting
the challenged practice could be served
by another practice that has a less
discriminatory effect.

(d) Relationship to discriminatory
intent. A demonstration that a practice
is supported by a legally sufficient
justification, as defined in paragraph (b)
of this section, may not be used as a
defense against a claim of intentional
discrimination.

Dated: February 8, 2013.
John Trasvina,

Assistant Secretary for Fair Housing and
Equal Opportunity.

[FR Doc. 2013—-03375 Filed 2-14—13; 8:45 am]|
BILLING CODE 4210-67-P
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American Ilnsurance Association 2101 L Street. N\W
Suite 400

Washington, DC 20037

202-828-7100

Fax 202-293-1219

www.aiadc.org

January 17, 2011

VIA FEDERAL eRULEMAKING PORTAL

Regulations Division

Office of General Counsel

Department of Housing and Urban Development
451 7 Street SW

Room 10276

Washington, DC 20410

Re: 24 CFR Part 100 [Docket No. FR-5508-P-01] RIN 2529-AA96,
Department of Housing and Urban Development Proposed Rule Implementing the Fair
Housing Act’s Discriminatory Effects Standard

Ladies and Gentlemen:

The American Insurance Association (AIA) appreciates the opportunity to submit comments on
the Department of Housing and Urban Development’s (HUD) notice published in the November
16, 2011, Federal Register, seeking public comment on a proposed rule regarding
“Implementation of the Fair Housing Act’s Discriminatory Effects Standard” (“Proposed Rule”).!
AlA represents approximately 300 major U.S. insurance companies that provide all lines of
property-casualty insurance to U.S. consumers and businesses, writing more than $117 billion
annually in premiums. Our members are subject to comprehensive regulation by the states,

and they therefore have a substantial interest in any proposal that would seek to add

176 Fed. Reg. 70921 - 70927 (November 16, 2011).
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regulation or enforcement at the federal level. More specifically, as many AIA members write
homeowners’ insurance, they have an important interest in any regulation pertaining to the
Fair Housing Act (FHA). Consistent with those interests, AlA respectfully submits the following
comments on the proposed rule.

REFERENCES TO INSURANCE AND THE “0JO V. FARMERS” LITIGATION SHOULD BE DELETED
FROM THE PREDICATE TO THE PROPOSED RULE.

The predicate to the Proposed Rule, describing the proposal’s scope, includes in its list of
examples of potential “Disparate Impact” discrimination, the following statement: “the
provision and pricing of homeowner’s insurance (see Ojo v. Farmers Group, Inc., 600 F.3™ 1205,
1207-8 (9th Cir. 2010)).”> As discussed more fully below, the inclusion of the homeowner’s
insurance example is inappropriate as it fails to describe the principles announced in the Ojo
decision, ignoring the decision’s discussion of the impact of state law pursuant to the
McCarran-Ferguson Act. Under the McCarran Act’s “reverse pre-emption” principle, state
insurance law trumps the application of any federal law to state regulated insurance, except
under very narrow circumstances, which are not met here.

In the Ojo litigation, the U.S. Circuit Court of Appeals for the Ninth Circuit (en banc) sought the
opinion of the Texas Supreme Court on whether Texas insurance law prohibited disparate
impact discrimination.> The case arose in relation to the use of credit scoring by the insurer in
setting homeowner’s insurance rates and premiums. The Ninth Circuit quoted the applicable
McCarran-Ferguson Act language, as follows:

“No Act of Congress shall be construed to invalidate, impair, or supersede any
law enacted by any State for the purpose of regulating the business of insurance,
or which imposes a fee or tax upon such business, unless such Act specifically
relates to the business of insurance.”*

The appeals court then set forth the decision-making standard:
“If Texas law permits insurance companies to use credit scores even if the factors

used to compute scores may have a racially disparate impact that could violate
the FHA, then allowing Ojo to sue Defendants under FHA for this practice would

?Id. at 70924,
} Ojo v. Farmers Group Inc, 600 F.3d 1201(April 9, 2010).
*Id. at 1203.
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impair Texas law... The outcome of this (case) turns on the extent to which Texas
law permits insurance companies to use credit-score factors that may have a
racially disparate impact that would constitute a FHA violation... We agree to
abide by the Supreme Court of Texas’s decision in issuing our subsequent opinion
in Ojo v. Farmers Group Inc.”

Upon receiving the Ninth Circuit’s certification of the state regulation question, the Texas
Supreme Court determined that “the language of the [Texas] Insurance Code is inconsistent
with a disparate impact theory of liability,” holding that “Texas law does not prohibit an insurer
from using race-neutral factors in credit-scoring to price insurance, even if doing so creates a

racially disparate effect.”®

Thus, since the Ojo litigation stands for the proposition that Texas insurance law reverse-pre-
empts the FHA pursuant to the McCarran Ferguson Act, it is inappropriate for the HUD
Proposed Rule to proceed as if that principle does not exist. As a result, we would strongly urge
HUD to delete the insurance example from the rule’s predicate.

THE PROPOSED RULE INAPPROPRIATELY AND PREMATURELY ASSUMES THAT FHA COVERS
DISPARATE IMPACT DISCRIMINATION CLAIMS.

The Proposed Rule assumes that the FHA covers disparate impact discrimination. This
assumption, however, may be wrong. Indeed, it may well be that the FHA’s jurisdiction is
limited to deliberate discriminatory practices. As HUD knows, this question is currently before
the U.S. Supreme Court in the Magner case.” In light of the currency of this issue, it obviously
would have been better, procedurally and substantively, for HUD to have delayed its Proposed
Rule until the Court had decided whether the FHA does, in fact, incorporate disparate impact
discrimination situations and, if so, the proper analytical framework for deciding those cases.

However, since HUD has decided to publish its proposal during the pendency of the Magner
litigation, we respectfully suggest that HUD promptly publish a supplemental Federal Register
notice stating that the promulgation of any final regulation will be deferred until the Supreme
Court’s Magner decision is handed down. This approach would make certain that HUD is not
regulating based on a hypothetical construction of the law. It would also spare HUD the

> Id. at 1204-05.

6 Ojo, et. al. v. Farmers Group Inc., et. al, 54 Tex. Sup. Ct. J. 1068 (May 27, 2011).

" Magner v. Gallagher, 619 F.3d 823 (8th Cir. 2010), cert. granted, No. 10-1032 (Docket) (U.S. Nov. 7, 2011).
3
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potential embarrassment of needing to amend its final regulation if the Supreme Court’s
decision is at variance with it.

THE PROPOSAL'S ANALYTICAL FRAMEWORK FOR DETERMINING THE EXISTENCE OF
ACTIONABLE DISPARATE IMPACT DISCRIMINATION IS CONFUSING AND INCONSISTENT WITH
BOTH STATUTORY AND SUPREME COURT LAW.

The analytical framework that HUD proposes to use to determine whether there has been
actionable disparate impact discrimination in individual cases is very difficult to understand and
appears to be at variance with both the standard established for Title VIl employment
discrimination cases under the Civil Rights Act of 1991 and the alternative Wards Cove® analysis
that has provided the basis for disparate impact analysis in non-Title VIl employment related
cases.’

We believe that the Wards Cove analysis provides the proper approach for FHA cases, and that
the Title VII approach should be limited to employment cases arising under that title. Under
the Wards Cove approach, the plaintiff in any FHA disparate impact case has the burden of
persuasion throughout the entire process.10 The plaintiff must prove that the challenged
practice furthered no legitimate business goal identified by the defendant or that the plaintiff’s
proposed alternative business practice that would avoid the disparate impact would be “equally
as effective as the challenged practice in serving the (defendant’s) legitimate business needs.”
The proposed regulation, however, requires that a “necessary and manifest” business need be
established.™ This not only goes beyond Wards Cove, but also introduces a new and additional

"

standard that is both “manifestly unfair” to the defendant and “manifestly unclear” in
application. Under this analytical approach, it would not be enough to establish that the
practice is “necessary” to the business; the defendant would be required to demonstrate that it
was “manifestly” necessary. We do not believe that this is consistent with either Supreme Court

or statutory law.

We believe that the Proposed Rule even goes beyond the 1991 Civil Rights Act. As we have
stated, we believe that the disparate impact language in the Civil Rights Act of 1991 is limited to

® Wards Cove Packing Co. v. Antonio, 490 U.S. 642 (1989)

° The Civil Rights Act of 1991 was enacted to, among other things, reverse the U.S. Supreme Court’s decision in
Wards Cove, as it applied to employment discrimination cases. Subsequent to the 1991 law, the Wards Cove
analytical framework has been followed in non-Title VII disparate impact cases. Smith v. City of Jackson, 544 U.S.
228, 240 (2005) (plurality opinion)

1% See Wards Cove at 659-60.

176 Fed. Reg. at 70927.
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Title VIl employment discrimination cases, and should not be exported to the FHA. But, even if
that language were to be so exported, we believe that HUD’s proposed regulatory language

n12

goes beyond it, as well. The Civil Rights Act also uses the term “business necessity.” “ It does

not add the “manifest” concept.
CONCLUSION

In light of the Supreme Court’s consideration of the Magner case, AIA strongly urges HUD,
when finalizing any eventual regulation, to eliminate the references to homeowner’s insurance
in light of the principles enunciated in Ojo. We would also urge HUD to publish a supplemental
notice in the Federal Register that it will delay any action on its proposal until the Supreme
Court has ruled on Magner and then proceed in a manner consistent with that decision.

Respectfully submitted,

J. Stephen (“Stef”) Zielezienski David F. Snyder
Sr. Vice President & General Counsel Vice President & Associate General Counsel, Public Policy
American Insurance Association American Insurance Association

242US.C.§ 2000e-2(k)(1)(A): “An unlawful employment practice based on disparate impact is established under
this subchapter only if—(1) a complaining party demonstrates that a respondent uses a particular employment
practice that causes a disparate impact... and the respondent fails to demonstrate that the challenged practice is...
consistent with business necessity.”

5
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NAMIC

NATIONAL ASSOCIATION OF MUTUAL INSURANCE COMPANIES
January 17, 2012

Regulations Division

Office of General Counsel

Department of Housing and Urban Development
451 7th Street SW., Room 10276

Washington, DC 20410-0500.

Re: Docket No. FR-5508-P-01; RIN 2529-AA96
Implementation of the Fair Housing Act’s Discriminatory Effects Standard

Dear Sir/Madam:

The National Association of Mutual Insurance Companies (“NAMIC”) appreciates
the opportunity to comment on the Department of Housing and Urban Development’s
(“HUD”) proposed implementation of the Fair Housing Act’s (“FHA”) Discriminatory
Effects Standard (“Proposed Rule”).

NAMIC is the largest and most diverse property/casualty trade association in the
country, with 1,400 regional and local mutual insurance member companies on main
streets across America joining many of the country’s largest national insurers who also
call NAMIC their home. Member companies serve more than 135 million auto, home
and business policyholders, writing in excess of $196 billion in annual premiums that
account for 50 percent of the automobile/ homeowners market and 31 percent of the
business insurance market. More than 200,000 people are employed by NAMIC
member companies.

Background

The Fair Housing Act prohibits discrimination against any person in “the terms,
conditions, or privileges of sale or rental of a dwelling, or in the provision of services or
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facilities in connection therewith, because of race, color, religion, sex, familial status, or
national origin.”’

HUD on November 16, 2011 proposed significant changes in the implementation
of the Discriminatory Effects Standard.?2 The proposed rule purportedly would
harmonize existing standards for determining when a housing practice with a
discriminatory effect violates the FHA. The proposed rule also discusses liability
standards where a facially neutral housing practice has a discriminatory effect.

In its proposal, HUD asserts that it has long interpreted the FHA to permit
disparate-impact claims, meaning claims of discrimination even where there has been
no intent to discriminate and no claim that any person was subject to discriminatory
treatment, and has held that the Act is violated by facially neutral practices that have a
disparate impact on protected classes.? According to HUD, violations of various
provisions of the FHA may be established by proof of discriminatory effects, and
discriminatory effects claims may be brought pursuant to the FHA under subsections (b)
and (f)(2) of 42 U.S.C. § 3604 (“Section 3604”), which prohibit discrimination “in the
terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of
services or facilities in connection therewith, because of’ a protected characteristic.

The recently proposed rule would solidify HUD’s position on disparate-impact
liability and prescribe standards for addressing disparate-impact claims. HUD proposes
to add a new Subpart G, Prohibiting Discriminatory Effect, which would confirm that the
Fair Housing Act may be violated by a housing practice that has a discriminatory effect,
as defined in 24 C.F.R. § 100.500(a), regardless of whether the practice was adopted
for a discriminatory purpose and regardless of whether any individual person was
subjected to discriminatory treatment.

As examples of practices that may have a disparate impact on a class of
persons, HUD cites the provision and pricing of homeowner’s insurance. For support,
HUD cites Ojo v. Farmers Group, Inc., 600 F.3d 1205, 1207-8 (9th Cir. 2010) (en banc).
However, as discussed further below, the Ojo case clearly reveals that the application of
the disparate impact test for FHA liability is inappropriate in the context of insurance.

Magner v. Gallagher

The proposed rule is being advanced by HUD even as the U.S. Supreme Court is
currently considering the question of whether disparate impact claims are cognizable

142 U.S.C. § 3604(b).
276 Fed. Reg. at 70,921.

3 See, e.g., Mountain Side Mobile Estates P’ship v. HUD, 56 F.3d 1243, 1251 (10th Cir. 1995).
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under Section 3604.# Oral argument is scheduled for February 27, 2012. In light of the
direct bearing the decision of the court will have on the issues at hand, we respectfully

request that HUD defer action on the proposed rule until the Supreme Court renders its
decision in the case.

The Solicitor General on behalf of the United States filed an amicus brief in the
case asking the Court to grant Chevron deference to the proposed rule. We believe
that this position is misguided and that rather HUD should withdraw the proposed rule
pending consideration of the context and limitations of the Supreme Court’s decision.
Although HUD asserts that the proposed rule reflects long-standing department policy,
Chevron deference should not be accorded to a proposed rule. We believe the
interests of the American public would be better served by awaiting the decision of the
Supreme Court and drafting proposed regulations consistent with that decision.
Specifically, the Court in Magner is asked to determine whether disparate impact claims
are cognizable under the Fair Housing Act and, if such claims are cognizable, whether
they should they be analyzed under the burden shifting approach used by three circuits,
under the balancing test used by four circuits, under a hybrid approach used by two
circuits, or by some other test. The questions before the Court lie at the heart of the
issues addressed in the proposed regulation and action on the proposed regulation is
premature in light of the pending Supreme Court decision.

Statutory Construction

As a threshold matter, NAMIC disputes that the disparate impact standard is
properly applicable under Section 3404 in any context. Section 3604 prohibits only
intentional discrimination against individual persons. Section 3604 specifically
proscribes conduct relating to the sale or rental of dwellings that is undertaken against
an individual “because of” that person’s membership in a class protected under the
statute. Section 3604 makes it unlawful to “refuse to sell or rent” or “otherwise make
unavailable or deny” housing to a person “because of” a protected characteristic,
including race. HUD places the emphasis on the effect (deny or make unavailable),
rather than on the “because of” standard. Such a reading fails to acknowledge the
“because of” standard serves as a threshold test. The statutory language does not refer
to conduct that “adversely affects” or “tends to deprive” members of a protected class -
language that would substantiate the basis for disparate-impact causes of action - but
enumerates actions that may not be taken “because of” the individual’s protected class.®

4 Magner v. Gallagher, 619 F.3d 823 (8th Cir. 2010), cert. granted, No. 10-1032 (Docket) (U.S. Nov. 7,
2011).

5 See Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 991 (1988) (plurality opinion) (construing Title VII
Section 703(a)(2)); see also Smith v. City of Jackson, 544 U.S. 228, 236 (2005) (plurality opinion)
(construing ADEA Section 4(a)(2)).
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In contrast, Section 3604(a) is textually distinct from other statutory provisions that
permit claims for disparate impact, such as Section 703(a)(2) of Title VII, 42 U.S.C. §
2000e-2(a)(2), Section 4(a)(2) of the ADEA, 29 U.S.C. § 623(a)(2), and Section 102 of
the Americans with Disabilities Act of 1990 (“ADA”), 42 U.S.C. § 12112(b). Each of these
provisions prohibit conduct that “adversely affects” a protected class, using language
the Court has recognized as authorizing claims of disparate impact.f Section 3604
therefore does not provide a cause of action for disparate-impact discrimination and
recovery is limited to claims of disparate treatment. As such, we believe the proposed
rule exceeds HUD’s statutory authority, including in the application of the disparate
impact test to insurance, as discussed below.

Disparate Impact and Insurance

Disparate impact in the context of the proposed rule would be presumed to exist
when a standard or practice has the effect of disproportionately harming members of a
group defined by race, ethnicity, or sex — regardless of whether the challenged practice
makes reference to these characteristics, or whether the resulting adverse group impact
was intended. While the concept of disparate impact is problematic in the best of
circumstances, its application in the context of insurance would be particularly difficult.
While in 1992 the Seventh Circuit applied the FHA to insurance, the Court noted a
distinction between “disparate treatment” (i.e., intentional unfair discrimination) and
“disparate impact.” The Court further noted that “risk discrimination is not race
discrimination.””

The FHA has been applied to insurance through § 3604 and the existing HUD
regulation — both of which use terminology indicating that discrimination consists of
disparate freatment where there is intentional discrimination rather than merely
discriminatory effects.® HUD asserts that the Department has long interpreted the FHA
to permit disparate-impact claims. However, the Department fails to acknowledge that
in 1988 the United States Solicitor General submitted an amicus brief before the
Supreme Court arguing that a FHA violation requires proof of intentional discrimination.
The parties in the case agreed to litigate under the disparate impact approach and while
the Court did not disturb the theory, it specifically noted that “[W]e do not reach the
question whether that test is the appropriate one.” ° The same year, President Ronald

6 See Griggs v. Duke Power Co., 401 U.S. 424, 426 n.1, 429-31.
7 NAACP v. American Family Mutual Insurance Co., 978 F.2d 287, 290 (7th Cir. 1992).

8 Id. The Seventh Circuit applied the FHA and the 1989 HUD rules to insurance based on the conclusion
that “Section 3604 is sufficiently pliable that its text can bear [HUD’s] construction.

9 Town of Huntington v. Huntington Branch, NAACP, 488 U.S. 15, 18 (1988).
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Reagan, upon signing the Fair Housing Amendments Act of 1988, issued a statement
expressing the view that the FHA requires proof of intentional discrimination to establish
a violation.'% In implementing the new legislative amendments in 1989, the Department
adopted expansive rules related to the standards for proving a violation, yet it
specifically declined to opine whether the FHA allows a disparate impact approach or
required proof of intentional discrimination.'” Under the Clinton Administration in 1994,
several federal agencies issued a “Policy Statement on Discrimination in Lending”
sanctioning the disparate impact approach, but acknowledged that the law on disparate
impact was under development.’?2 Thus, while the Department asserts that its
"administrative law judges have held that the Act is violated by facially neutral practices
that have a disparate impact on protected classes,” the proposed regulation would be
the first formal regulatory promulgation to that effect.

The foundation of the business of insurance, and in particular underwriting and
rate-making, is classifying insurance applicants and policyholders by risk. Insurers make
decisions based on actuarial and business principles that group policyholders for the
purpose of treating those with similar risk profiles similarly. Race or other protected
class characteristics are not part of the risk assessment process. In addition, state
insurance laws proscribe the use of prohibited factors in rating and underwriting
practices of insurers, and states prohibit unfair discrimination in insurance. In the
context of insurance, unfair discrimination includes treating similar risks in a dissimilar
manner. Insurance regulation focuses on facially neutral underwriting or rating factors
that reflect insurance risk. Accordingly, state insurance laws largely reflect the principles
underpinning property/casualty insurance pricing.

To actuarially determine rates that most accurately measure loss potential,
insurers identify relationships between factors and risk of loss and allocate costs
accordingly. This practice is the very essence of risk-based pricing. Common
homeowners insurance factors include claim history of applicant, construction material
(s), distance from a fire station, dog/breed of dog owned, fire suppression devices,
home-based business presence and type, lead paint potential (constructed pre-1978),
loss history of property, roofing material, trampoline use, slab versus basement and the
presence of an operational security system. Under HUD’s proposed rule, however,
these and other common underwriting factors could be jeopardized, even though they

10 President Ronald Reagan, Remarks on Signing the Fair Housing Amendments Act of 1988 (Sept. 13,
1988) (“I want to emphasize that this bill does not represent any congressional or executive branch
endorsement of the notion, expressed in some judicial opinions, that Title 8 violations may be established
by a showing of disparate impact or discriminatory effects of a practice that is taken without discriminatory
intent. Title 8 speaks only to intentional discrimination.”).

1154 Fed. Reg. 3235 (Jan. 23, 1989)

12 Interagency Task Force on Fair Lending, Policy Statement on Discrimination in Lending, 59 Fed. Reg.
18266 (April 15, 1994).
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do not intentionally discriminate, if they were found to have the “effect” of making
unavailable or denying a dwelling to a certain percentage of a particular racial or ethnic
group if that percentage is greater than the percentage of other groups that is similarly
affected. To achieve a condition in which no statistical disparities exist in the average
rate paid by different demographic groups, many if not most risk- based variables would
have to be eliminated from the underwriting process. In other words, to avoid creating a
disparate impact, an insurer would have to charge everyone the same rate, regardless
of risk. This calls into question conclusions drawn simply from statistical samplings and
underscores why the business of risk classification defies a disparate impact analysis.

State insurance laws prohibit insurance rates from being “excessive, inadequate,
unreasonable or unfairly discriminatory.” Classifying people and property by the risks
they present and treating similar risk profiles in a similar manner is a form of reasonable
and fair discrimination that is at the very heart of the business of insurance. “Unfair
discrimination,” on the other hand, has specific meaning in the insurance context. The
concept of unfairly discriminatory insurance rates has historically been a cost-based
concept. Principal 4 of Casualty Actuarial Society Statement of Ratemaking Principles,
formally adopted in 1988, provides that “a rate is reasonable and not excessive,
inadequate, or unfairly discriminatory if it is an actuarially sound estimate of the
expected value of all future costs associated with an individual risk transfer.” 13 Under
model legislation developed by the National Association of Insurance Commissioners,
an insurer could be guilty of unfair discrimination by making underwriting and rating
distinctions “between individuals or risks of the same class and essentially the same
hazard” or when underwriting and rating decisions are unsupported by “the application
of sound underwriting and actuarial principles related to actual or reasonably anticipated
loss experience.” 14

Given the differences, it is the exception rather than the rule where the “unfairly
discriminatory” standard and the concept of disparate impact could be applied
simultaneously to a risk classification plan without conflict. The proposed rule’s standard
for disparate impact would at a minimum be inconsistent with the risk-based insurance
“unfair discrimination” standard. At worst, by requiring an insurer to disregard the
predictive value of a valid factor, HUD would be placing insurers in the untenable
position of risking violation of state prohibitions against “unfairly discriminatory”
insurance rates. If a state regulator has found that a rate, rating factor, or territory does
not unfairly discriminate (as well as not making the rate excessive or inadequate),

13 Statement of Principles Regarding Property and Casualty Insurance Ratemaking: Adopted by the
Board of Directors of the Casualty Actuarial Society, May 1988. <http://www.casact.org/standards/princip/

sppcrate.pdf>

14 “Unfair Discrimination,” Sec. G (3), Unfair Trade Practices Act, NAIC Model Regulation Service,
January 1993, pp. 880-884.


www.casact.org/standards/princip/sppcrate.pdf
www.casact.org/standards/princip/sppcrate.pdf
www.casact.org/standards/princip/sppcrate.pdf
www.casact.org/standards/princip/sppcrate.pdf
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HUD'’s intervention via a finding of disparate impact or “discriminatory effect” could
reverse the state regulator ruling and even make the resulting application unfairly
discriminatory under state law. As such, the proposed rule would serve to undercut and
even contradict the unfair discrimination standard in state law. If the standard of
disparate impact prevails over the historical standard that mandates unfairly
discriminatory rates, accurate risk assessment will be threatened, adverse selection will
increase, and coverage availability will suffer. Perversely, application of the proposed
rule could in fact harm all insurance consumers, including the very groups it purports to
protect.

In addition to the “unfairly discriminatory” standard, pricing for property/casualty
insurance falls squarely within the “filed rate doctrine.” The filed rate doctrine, which
has a long history of common-law development, imposes a limitation on private claims
for damages based on challenges to filed rates. State regulated insurers generally are
required to file rates with state regulators. The application of the filed rate doctrine to
property/casualty prices properly balances the interests in ensuring nondiscriminatory
treatment of rate-payers. The filed rate doctrine “recognizes that (1) legislatively
appointed regulatory bodies have institutional competence to address rate-making
issues; (2) courts lack competence to set . . . rates; and (3) the interference of courts in
the rate-making process would subvert the authority of rate-setting bodies and
undermine the regulatory regime.” 5 Imposing disparate impact analysis in the context
of property/casualty pricing would similarly undermine the state-based regulatory
regime. Indeed, a number of courts have recently found the disparate impact test may
not be applied to insurance practices for precisely this reason, when addressing
discrimination claims in the context of the McCarran-Ferguson Act.

McCarran-Ferguson

The McCarran-Ferguson Act of 1945 16 confirms the states’ authority to regulate
the "business of insurance," unless federal law specifically provides otherwise. State
law governs the business of insurance and no act of Congress may interfere with state
insurance law unless the federal act specifically relates to insurance. All states regulate
the business of insurance within their borders, including the underwriting and rating
practices of insurers. Although the courts have held that federal laws may duplicate

15 Fax Telecommunicaciones Inc. v. AT&T, 138 F.3d 479, 489 (2d Cir. 1998) (internal quotation marks
omitted; alteration in original).

1615 U.S.C.A. § 1011 et seq.
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state laws,!” McCarran-Ferguson bars any application of federal law that would
invalidate, impair or supersede state laws regulating the business of insurance.8

One of the cases HUD cites as purported support for its proposed rule, Ojo v.
Farmers Group, Inc., 600 F.3d 1205, 1207-8 (9th Cir. 2010) (en banc), plainly illustrates
how the Department’s overreach in applying disparate impact standards would
undermine the states’ regulation of insurance. In Ojo, the plaintiffs claimed that the use
of credit-based insurance scoring had a disparate effect on minorities in violation of the
FHA. The Ninth Circuit determined that the FHA does not specifically relate to
insurance and that the relevant Texas law was enacted for the purpose of regulating
insurance, and thus faced the question whether a ruling for the plaintiffs under the FHA
might "invalidate, impair, or supersede" Texas law. The Ninth Circuit certified that
question to the Texas Supreme Court. The Texas Supreme Court held: “In light of the
fact that Texas only prohibits the use of credit score factors or rates based on race, or
rates that differ because of race, we answer that application of the FHA to permit a
cause of action for disparate impact resulting from the use of credit scoring in the field of
insurance certainly might invalidate, impair, or supersede Texas law.”’® The court
concluded that “[a]llowing a claim against Texas insurers for using completely race-
neutral factors in credit scoring would frustrate the regulatory policy of Texas.”20

The Eighth Circuit made a similar ruling in Saunders v. Farmers Insurance
Exchange.2! In that case, the court upheld the dismissal of class action disparate
impact claims, citing the reverse-preemption impact of the McCarran-Ferguson Act, as
well as the filed rate doctrine, which says that an insurer charging a rate that has been
approved by the regulator cannot be sued for using that rate.??2 The court recognized
that “a suit challenging the racially disparate impact of industry-wide rate classifications
may usurp core rate-making functions of the State’s administrative regime.”

Other courts are in accord. A Nebraska federal court concluded that “it is difficult
to envision how allowing [the plaintiff] to proceed” with a disparate-impact claim under

17 See American Family, 978 F.2d 287.

18 See Saunders v. Farmers Ins. Exchange, 537 F.3d 961 (8" Cir 2008).

19 Ojo v. Farmers Grp., Inc., _ S.W.3d _, No. 10-0245, 2011 WL 2112778, at *2 (Tex. May 27, 2011).

20 Id. at *11.

21 537 F.3d 961 (8th Cir. 2008)

22 See Mackey v. Nationwide Ins. Co., 724 F.2d 419 (4th Cir. 1984); Dehoyos v. Allstate Corp., 345 F.3d
290 (5th Cir. 2003); Nationwide Mutual Ins. Co. v. Cisneros, 52 F.3d 1351 (6th Cir. 19950; NAACP v.

American Family Mutual Ins. Co., 978 F.2d 287 (7th Cir. 1992); Moore v. Liberty National Life Ins. Co.,
267 F.3d 1209 (11th Cir. 2001).
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the FHA challenging the use of credit scores would not frustrate and/or interfere with
Nebraska’s administrative regime.?3 Likewise, a Mississippi federal court held that it
was “clear” that a disparate-impact claim under the FHA would impair a state regulation
that allowed the use of insurance scores not “based in whole or in part on race” where
the regulation “makes no reference to disparate impact.”

As these court decisions demonstrate, the disparate-impact analysis is
inappropriate in the context of insurance. NAMIC therefore urges HUD to exempt
property/casualty coverage from the application of the newly proposed Subpart G,
Prohibiting Discriminatory Effect standards. Specifically, HUD should:

+ exempt insurance pricing from the discriminatory effects standards. The application of
the FHA to insurance has been limited to the Act’s prohibition on “denying or making
unavailable” dwellings by making homeowners insurance unavailable. The decision to
not write insurance is an underwriting decision based on a number of factors related to
the anticipated risk of loss. Pricing is a separate issue and would be subject to the
filed rate doctrine.

If the Department insists on the inclusion of property/casualty insurance, NAMIC
strongly urges the Department to:

* provide regulatory safe harbors for long-recognized risk-related factors, such as use of
prior insurance claims, age and condition of property, and distance from fire station.
Failure to provide safe harbor protection for the use of factors historically allowed by
state insurance regulators would subject insurers to baseless litigation and threaten
the sound actuarial standards underpinning the insurance market; and

+ exempt Fair Access to Insurance Requirements (“FAIR”) Plans. State FAIR plans
provide insurance to individuals or cover risks that would otherwise be denied
insurance due to a related high-risk problem. FAIR plans generally utilize market
survey data to determine rates and spread the cost of coverage through assessments
on participating insurance companies or through assignment to risks to participating
insurance companies. Insurance companies participating in FAIR plans should be
exempt from the discriminatory effects standards. The state action doctrine would
clearly apply since the operation of the FAIR plans facilitate private conduct that
otherwise would not have occurred.

23 Taylor v. Am. Family Ins. Grp., No. 8:07CV493, 2008 WL 3539267, at *3 (D. Neb. Aug. 11, 2008).

24 McKenzie v. S. Farm Bureau Casualty Ins. Co., No. 3:06CV013, 2007 WL 2012214, at *3 (N.D. Miss.,
July 6, 2007).
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Burden of Proof

The proposed rule outlines a "three-step burden-shifting" approach to determining which
party bears the burden of proof at each step of the process.

1. The plaintiff must first prove a prima facie case that the "practice caused, causes,
or will cause a discriminatory effect on" a protected group.

2. Once the complainant or plaintiff has made its prima facie case, the burden of
proof shifts to the respondent or defendant to prove that the challenged practice
has a necessary and manifest relationship to one or more of the housing
provider’s legitimate, nondiscriminatory interests.

3. If the respondent or defendant satisfies its burden, the complainant or plaintiff
may still establish liability by demonstrating that these legitimate,
nondiscriminatory interests could be served by a policy or decision that produces
a less discriminatory effect. (76 FR 70925, 70927).

The Supreme Court in Wards Cove Packing Co. v. Atonio?® set forth a burden-
shifting framework governing disparate-impact claims under non-Title VII statutes such
as the FHA.26 The Wards Cove burden-shifting framework involves a similar three-step
process, but differs in significant respects. Under Wards Cove, the plaintiff must first
make a prima facie showing that a specific practice of the defendant causes a
“significantly disparate impact” on a protected class.?” Second, the Wards Cove
standard provides that if the plaintiff makes the prima facie showing, the defendant must
come forward with evidence that the “challenged practice serves, in a significant way,
[its] legitimate . . . goals.”?® Third, under Wards Cove, the plaintiff must then prove that
the defendant refused to adopt an alternative practice that would have served its goals
equally as effectively without causing the disparate impact.2

Although most lower courts have applied a burden- shifting approach in the FHA
context, they generally have failed to adhere to the instruction of Wards Cove. The
most common deviation is mistakenly shifting the burden of persuasion, as opposed to
the burden of production, to the defendant at the second step in the analysis. The
proposed rule replicates this error.

25490 U.S. 642 (1989).

26 See Smith, 544 U.S. at 240.
27 Wards Cove, 490 U.S. at 658.
28 |d. at 659.

29 |d. at 660—61.
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The proposed rule differs from the Wards Cove standard in several fundamental
ways. In the first step, the proposed rule significantly lowers the standard for
demonstrating a “discriminatory effect.” In the second step, the proposed rule
profoundly narrows the standard for allowing the defendant to rebut the presumption of
unlawful discrimination that results from the plaintiff's showing of a discriminatory effect,
by requiring the defendant to show that the challenged practice has “a necessary and
manifest relationship” to one or more “legitimate, nondiscriminatory interest[s],” instead
of adopting a “legitimate goal” standard. In the third and final step, the proposed rule
merely provides that the plaintiff may demonstrate that legitimate, nondiscriminatory
interests “could be served by a policy that produces a less discriminatory effect.” Unlike
the Wards Cove standard, the third step in the Department’s proposed rule gives no
consideration to whether the preferred alternative practice is “equally as effective” as
the challenged practice.

Moreover, the process of determining whether there exists an alternative practice
that produces a “less discriminatory effect” would require an insurer to explicitly take
race and ethnicity into account in its analysis. This would directly violate state
insurance laws prohibiting “unfair discrimination,” which proscribe the use of race and
ethnicity and instead require insurers to rely solely on risk in developing underwriting
and rating practices.

NAMIC urges HUD to follow the Wards Cove standards. Specifically, in step two
the defendant must able to rebut the plaintiff’'s prima facie showing of unlawful
discrimination by showing only that the challenged practice is significantly related to the
achievement of its legitimate business goals. In step three, the plaintiff must bear the
burden to identify an alternative "equally as effective as the challenged practice in
serving the [defendant’s] legitimate business goals” and “reducel[s] the . . . disparate
impact of practices currently being used.” This alternative must also be as effective in
meeting the business reason as the challenged practice. In the case of an insurer’s use
of a predictive model, the plaintiff should bear the burden of proving that the alternative
is as predictive. Similarly the plaintiff must bear the burden of proving that the
alternative is not subject to patent or is otherwise proprietary, that it is not more
expensive even if it is as effective, and that it is not more difficult to implement than the
challenged practice. When the statutory text is silent on allocation of the burden of
persuasion, the ordinary default rule is that the plaintiff bears the risk of proving their
claims.3® The FHA is silent on burden-shifting allocations and HUD should not attempt
to use the regulatory process to shift the burden of persuasion to the defendant.

30 Gross v. FBL Fin. Servs., Inc., 129 S. Ct. 2343, 2351 (2009),quoting Schaffer v. Weast, 546 U.S. 49, 56
(2005); see Smith, 544 U.S. at 240.
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The burden of proof issues are particularly difficult for insurers. Unlike banks, real
estate settlement practices or rental real estate practices, insurers do not collect data on
race and ethnicity. Without collecting such data indicative of protected class, insurers
could not assess whether its facially neutral risk-related underwriting and rating factors
have a disparate impact or discriminatory effect on protected classes. State insurance
laws prohibit the use or consideration of prohibited factors like race and ethnicity and
insurers should not be required to collect that data to protect themselves from disparate
impact or discriminatory effects claims.

NAMIC urges HUD to conform the burden of proof standards in Subpart G(4) ((§
100.500(c)) to the Wards Cove standards.

Conclusion

NAMIC believes it is premature in light of Supreme Court’s pending consideration
of Magner v. Gallagher for HUD to move forward with the proposed rule. NAMIC urges
the Department to withdraw the proposed rule, pending the Supreme Court decision.
Alternatively, HUD should suspend activity regarding the rule until the Supreme Court
has ruled. NAMIC does not believe that Section 3604 supports inclusion of the
disparate impact standards. At a minimum, NAMIC believes that pricing decisions and
operations of FAIR plans should be excluded from the reach of the rule and regulatory
safe harbors should be provided for recognized underwriting risk factors. NAMIC further
believes that the McCarran-Ferguson Act precludes federal acts that would impair or
supersede state laws and that application of the disparate impact standards would
impair state unfair discrimination standards.

Sincerely,

Rkt bmfw

Robert Detlefsen, Ph.D.

Vice President, Public Policy

National Association of Mutual Insurance Companies
122 C Street, NW, Suite 450

Washington, D.C. 20001

202-628-1558

www.namic.org
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN INSURANCE ASSOCIATION
and NATIONAL ASSOCIATION OF
MUTUAL INSURANCE COMPANIES,

Plaintiffs,
V.

UNITED STATES DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT
and SHAUN DONOVAN, in his official
capacity as Secretary of Housing and Urban
Development,

Defendants.

Civil Action No. 13-cv-966 (RJL)

[PROPOSED] ORDER

Upon consideration of Plaintiffs’ Motion for Summary Judgment, the memoranda of the

parties, and the whole record, it is:

ORDERED that Plaintiffs’ Motion for Summary Judgment is GRANTED. The Rule

promulgated in 78 Fed. Reg. 11,460-11,482 is VACATED.

The Clerk of the Court shall enter judgment for the Plaintiffs.

SO ORDERED.

Richard J. Leon
United States District Judge

Dated:
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