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I. Introduction 
 

As the Seventh Circuit has recognized (and the Illinois Supreme Court has repeatedly made 

clear), a loan disclosure that complies with the Truth-in-Lending Act (“TILA”), 15 U.S.C. § 1601 et 

seq., is not actionable under the Illinois Consumer Fraud and Deceptive Business Practices Act 

(“Consumer Fraud Act”), 815 ILCS 505/1 et seq.  See Hoffman v. Grossinger Motor Corp., 218 

F.3d 680, 684 (7th Cir. 2000); Jackson v. S. Holland Dodge, Inc., 197 Ill. 2d 39, 47 (2001).  And as 

the Director of the Consumer Financial Protection Bureau (“CFPB”) -- the federal regulator 

responsible for implementing the Dodd-Frank Wall Street Reform and Consumer Protection Act 

(“Dodd-Frank Act”), 12 U.S.C. § 5301 et seq. -- has stressed, a disclosure that complies with TILA 

is not actionable under the Dodd-Frank Act.  See How Will the CFPB Function Under Richard Cordray: 

Hearing Before the Subcomm. on TARP, Financial Services and Bailouts of Public and Private Programs of the 

House Committee on Oversight and Government Reform, 112th Cong. 99 (2012) (statement of Richard 

Cordray, CFPB Director) (“Cordray Statement”). 

Defendant, CMK Investments, Inc. d/b/a All Credit Lenders (“All Credit Lenders”), 

provides open-end credit under a revolving credit plan.  As required under TILA, the Revolving Credit 

Plan Agreement and Disclosure (“Agreement”) separates out and separately discloses interest and 

fees -- including an account protection fee.  Moreover, as is common with open-end credit products 

(like a credit card), the Agreement provides that a borrower has the option of making only minimum 

periodic payments that cover interest and fees (but do not cover principal).   

Nevertheless, Plaintiff, the People of the State of Illinois (“Plaintiff”), asserts that -- by failing 

to disclose that minimum payments covers only interest and fees and by separately disclosing interest and the account 

protection fee -- All Credit Lenders violated the Consumer Fraud Act and the Dodd-Frank Act.  

Plaintiff’s conclusory assertions must fail.  Of course, just the opposite is true.  The Agreements that 

Plaintiff attaches to the Complaint demonstrate that All Credit Lenders disclosed and explained the 
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minimum-payment option.  And TILA forecloses Plaintiff’s assertions about the disclosure of the 

account protection fee. 

Under scrutiny, Plaintiff’s Complaint is an attempt to re-write decades of lending law.  While 

Plaintiff is the chief law enforcement officer of this state, and, as such, Plaintiff has many powers, 

re-writing legislation is not one of them.   

Moreover, there is a threshold problem with this lawsuit.  Before Plaintiff filed this action, 

the Illinois Department of Financial and Professional Regulation, Division of Financial Institutions 

(“IDFPR”), the state agency responsible for licensing, regulating, and examining state-licensed 

financial institutions, alleged violations of consumer-credit laws against All Credit Lenders, 

scheduled administrative hearings, and agreed to settle and dismiss with prejudice those allegations 

and those hearings.  IDFPR’s actions are entitled to full res judicata effect.   

Plaintiff’s complaint should be dismissed under Federal Rule 12(b)(6). 

II.  Background 

 At the outset of Plaintiff’s Complaint, Plaintiff discusses different kinds of credit products.  

See Pl.’s Compl., ¶¶ 11-28.  But Plaintiff’s discussion is incomplete.  Plaintiff does not address the 

differences in the operation of open-end credit (like All Credit Lenders’ revolving credit plan) and 

closed-end credit (like an auto loan).  Those differences are important here.  Therefore, in this 

background section, we begin with a discussion of those differences under federal and state law.   
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Once we discuss those differences, we will discuss the terms of All Credit Lenders’ revolving credit 

plan.1  Finally, we discuss the State of Illinois’ prior challenge to the revolving credit plan. 

A. Federal law and Illinois law distinguish between open-end credit and closed-
end credit. 

 
1. TILA recognizes that open-end credit and closed-end credit have 

different features and sets out different disclosure requirements for 
open-end credit and closed-end credit. 

 
 Consumers may obtain open-end or closed-end credit.  Under TILA’s implementing 

regulation (Regulation Z), open-end credit “means consumer credit extended by a creditor under a 

plan in which: (i) The creditor reasonably contemplates repeated transactions; (ii) The creditor may 

impose a finance charge from time to time on an outstanding unpaid balance; and (iii) The amount 

of credit that may be extended to the consumer during the term of the plan (up to any limit set by 

the creditor) is generally made available to the extent that any outstanding balance is repaid.”  12 

C.F.R. § 226.2(a)(20).  In other words, open-end credit, among other things, allows a borrower to  

borrow any amount up to his or her credit limit, pay down his or her outstanding balance, and 

repeat the process.  See id.  Moreover, open-end credit allows a borrower to do all of these things 

without having to re-apply for new credit -- i.e., without having to fill out a new application, submit 

to a new credit check, wait for a new credit decision, etc., etc.  See id.  Examples of open-end credit 

include credit cards and home equity lines of credit.  See, e.g., 12 C.F.R. 1026.7(a) (discussing  

                                                 
1 Because this is a 12(b)(6) motion to dismiss, the Court “accept[s] the well-pleaded facts in the complaint as 
true, but legal conclusions and conclusory allegations merely reciting the elements of the claim are not 
entitled to this presumption of truth.”  McCauley v. City of Chicago, 671 F.3d 611, 616 (7th Cir. 2011).  In 
addition, in ruling on a 12(b)(6) motion, the Court considers both the complaint’s allegations and any exhibits 
attached to the complaint.  See Massey v. Merrill Lynch & Co., Inc., 464 F.3d 642, 645 (7th Cir. 2006).  But 
“where an exhibit conflicts with the allegations of the complaint, the exhibit typically controls.”  Id.  Here, 
Plaintiff has attached as exhibits to the complaint copies of, among other things, the Agreement for the 
revolving credit plan.  See Pl.’s Compl., Exs. 1-4.  So, instead of referring to any conflicting assertions in 
Plaintiff’s complaint, we refer to the documents themselves. 
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required periodic disclosures for home-equity plans); 12 C.F.R. 1026.7(b)(12)(i) (discussing required 

periodic disclosures for non-home-secured credit cards). 

 Examples of closed-end credit, on the other hand, include auto loans.  Regulation Z defines 

closed-end credit as “consumer credit other than ‘open-end credit’ as defined in [Regulation Z].”  12 

C.F.R. § 226.2(a)(10).  Unlike open-end credit plans, “[c]losed-end credit plans…contemplate a 

single transaction.”  Follman v. World Fin. Network Nat’l Bank, 971 F. Supp. 2d 298, 301 

(E.D.N.Y. 2013) (citing Goldman v. First Nat’l Bank of Chicago, 532 F.2d 10, 19 (7th Cir. 1976)).  

That is, with closed-end credit, the loan proceeds are usually dispersed in full when the loan closes 

and must be repaid, along with any interest or finance charges, by a specified date.  See id.   

 In both open-end and closed-end credit, TILA and Regulation Z require extensive 

disclosures of the credit terms and conditions.  See, e.g., 12 C.F.R. § 1026.6 (account-opening-

disclosure requirements for open-end credit); 12 C.F.R. §§ 1026.17, 1026.18 (general disclosure 

requirements for closed-end credit).  In connection with open-end credit, Regulation Z requires that 

creditors disclose, separately, interest and fees (such as an account protection fee).  See 12 C.F.R. §§ 

1026.4(b)(1), (b)(10); 1026.6(b)(1).   

2. Illinois law recognizes that open-end and closed-end credit are 
different. 

 
 As Plaintiff’s complaint points out, different Illinois statutes cover different kinds of credit.  

See Pl.’s Compl., ¶¶ 25, 26.  For example, under the Payday Loan Reform Act (“PLRA”), 815 ILCS 

122/1 et seq., and the Consumer Installment Loan Act (“CILA”), 205 ILCS 670/1 et seq., lenders in 

Illinois can provide closed-end credit.2  But lenders cannot provide open-end credit under CILA or 

the PLRA.  As a result, a borrower who obtains a loan under CILA or the PLRA must borrow a 

                                                 
2 In the complaint, Plaintiff asserts that “[l]ow-dollar, high cost loans were largely unregulated in Illinois prior 
to 2005.”  Pl.’s Compl., ¶ 12.  But CILA was around long before 2005.  And other federal and state lending 
laws -- including TILA and the Illinois Financial Services Development Act -- have also been around for 
decades.   
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fixed amount of money and must repay the entire loan by a date certain.  See 205 ILCS 670/17 (a 

CILA “loan contract shall provide for repayment of the principal and charges within 181 months”);  

815 ILCS 122/1-10, 2-5(c) (a payday loan has “a term that does not exceed 120 days,” or, in the case 

of an installment payday loan, “a term…of not less than 112 day and not exceeding 180 days”). 

 On the other hand, as Plaintiff’s Complaint notes, lenders licensed under CILA can also 

make open-end loans under the Illinois Financial Services Development Act (“IFSDA”), 205 ILCS 

675/1 et seq.  See Pl.’s Compl., ¶ 26.  While Plaintiff does mention the IFSDA in the Complaint, 

Plaintiff does not address the history of the IFSDA in the Complaint’s discussion of the history of 

Illinois consumer-lending law.  That history is worth noting.   

 The IFSDA was enacted in 1989, and, according to the General Assembly’s findings and 

declarations of policy, the IFSDA was necessary to “cultivate economic strength of financial 

institutions in Illinois,” to rectify “an adverse regulatory climate involving consumer revolving credit 

laws,” to encourage financial institutions in Illinois to offer revolving credit plans, and to modernize 

and ease “the restrictions on consumer revolving credit plans” in order to make them “competitive 

with those offered by financial institutions located in other states.”  205 ILCS 675/2.  To that end,  

section 4 of the IFSDA provides that, in connection with a revolving credit plan, a financial 

institution (defined to include a CILA licensee), “may charge and collect interest and other charges … and 

may provide in the agreement governing the revolving credit plan for such other terms and 

conditions as the financial institution and the borrower may agree upon from time to time.”  205 ILCS 675/4 

(emphasis added).  And section 6 provides that “[i]n addition to or in lieu of interest” a financial 

institution may charge and collect “annual or other periodic fees for the privileges made available to 

the borrower under the plan, a transaction charge or charges, late fees or delinquency charges, 

returned payment charges, over limit charges, and fees for services rendered.”  205 ILCS 675/6 

(emphasis added).   
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 After the IFSDA’s enactment, IDFPR, through its Interpretive Letters, confirmed the lack 

of limitations and restrictions on interest and charges under the IFSDA.  Specifically, IDFPR stated 

in its Interpretive Letters that the IFSDA did not limit the amount of interest or charges or the types 

of charges that could be agreed upon by the financial institution and the borrower in a revolving 

credit plan.  See Interpretive Letter 92-2 (April 17, 1992) (attached as Exhibit A, and available at 

http://www.idfpr.com/Banks/CBT/LEGAL/INTRLTR/btil9202.pdf) (“[P]lease note that the 

Financial Services Development Act … authorizes financial institutions in Illinois to offer revolving 

credit plans without limits on interest or charges.”  (emphasis added)); Interpretive Letter 96-1 (January 24, 

1996) (attached as Exhibit B, and available at http://www.idfpr.com/Banks/CBT/ 

LEGAL/INTRLTR/btil9601.pdf ) (explaining that the allowable charges identified in the IFSDA 

“represent examples” and that there is no restriction “on the possible ‘other charges’ which a 

financial institution may collect under a revolving credit plan”).   

 In 2011, the IFSDA was amended, in Section 3’s definition of “financial institution,” to 

prohibit financial institutions licensed under CILA or the Sales Finance Agency Act (“SFA”) “from 

charging interest in excess of 36% per annum for any extension of credit under this Act.”  See P.A. 97-

333 (H.B. 2853) § 285, 97th General Assembly (Ill. 2011).   No other provision of the IFSDA was 

touched.  So while there is now a limitation on the ability of a financial institution to charge interest in 

a revolving credit plan, IDFPR’s pronouncements about a financial institution’s ability to offer 

revolving credit plans without limits or restrictions on charges remain intact. 

B. All Credit Lenders’ revolving credit plan is open-end credit that provides 
consumers with continuing access to credit. 

 
As the first page of the Agreements attached to Plaintiff’s complaint explains, the revolving 

credit plan “is a flexible loan designed for [the borrower] to take advances; pay back amounts owed 

and take advances again all without having to establish a new revolving credit plan.”  Pl.’s Compl., 

Ex. 1, p. 1.  In other words, the revolving credit plan provides open-end credit.  See 12 C.F.R. § 
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226.2(a)(20).  Consequently, after a borrower opens a revolving credit plan, the borrower can -- 

without having to apply for or obtain new credit -- continue to use the credit for as long as he or she 

wants.  See Pl.’s Compl., Ex. 1, p.1. 

The Agreement explains, among other things, how All Credit Lenders calculates account 

balances and minimum-payment amounts.  See id.  With regard to the minimum payment, the 

Agreement includes the heading “HOW WE CALCULATE YOUR MINIMUM PAYMENT,” 

and the statement “Your total minimum payment will be the total interest charged for the billing 

cycle plus the Account Protection Fee and paper billing fee if any.”  Id.  In addition, the Agreement 

states that the borrower is “encouraged to pay [his or her] principal balance in full before the 

Payment Due Date as specified in [the borrower’s] Billing Statement.”  Id., p. 4.   

The Agreement also explains that, although the borrower “may make payments toward [his 

or her] balance at any time without penalty,” the borrower may also “elect to make only a minimum 

payment.”  Id.  But the Agreement explains that, if the borrower elects “to make only the minimum 

payment,…interest will continue to accrue and any applicable fees will continue to be charged and it 

will take longer to pay [the borrower’s] balance in full.”  Id.  The Agreement also explains that, if the 

borrower choses to carry a balance on his or her account, the borrower will have to pay an account 

protection fee.  See id., p. 1.  But the Agreement further explains that, because of the account 

protection fee, if the borrower becomes unemployed or stops receiving government benefits, he or 

she will receive a “suspension of payment under the account protection provision.”  See id.  The 

borrower must initial a provision discussing the account protection fee.  See id. 

C. IDFPR previously challenged All Credit Lenders’ revolving credit plan 
and settled and dismissed prior administrative actions involving 
allegations similar to those raised by Plaintiff.  

 
 Although Plaintiff alleges that All Credit Lenders is an Illinois licensed lender, the Complaint 

does not discuss IDFPR, the state agency charged with regulating licensed lenders and enforcing 

Case: 1:14-cv-02783 Document #: 18 Filed: 06/06/14 Page 13 of 32 PageID #:231



 8 

consumer-credit laws in Illinois (including the IFSDA), or IDFPR’s prior dealings with All Credit 

Lenders.  IDFPR licenses, examines, investigates, and actively regulates financial institutions, like All 

Credit Lenders, “to insure they are in compliance with all applicable Illinois rules, regulations and 

statutes.”  See http://www.idfpr.com/DFIdefault.asp (last visited May 30, 2014).  As part of its 

responsibilities, IDFPR has regularly examined All Credit Lenders, audited its lending operations, 

assessed its policies and procedures, and reviewed its records, loan documents and borrower 

account files.  See 205 ILCS 670/10.  IDFPR has issued Notices of Exceptions if the examiner 

noted alleged violations of consumer-credit laws, rules, or regulations during the examination, and 

IDFPR has received responses to Notices of Exception from All Credit Lenders.  In addition, 

IDFPR has issued Notices of Intent to Fine (and attached Orders of Fines and Exam Exception 

Lists), citing All Credit Lenders for alleged violations of consumer-lending law.  See 205 ILCS 

670/9.  IDFPR has also received requests for hearing on the Notices of Intent to Fine and the 

alleged violations (within the accompanying Orders of Fine and Exam Exception Lists), and has 

scheduled administrative hearings on the alleged violations before an administrative law judge.  See 

id.; 38 Ill. Adm. Code 110.240.   

 In July 2012, IDFPR served All Credit Lenders with two Notices of Intent to Fine (and 

attached Orders of Fine and Exam Exception Lists), alleging violations of consumer-lending laws 

and regulations, including allegations that All Credit Lenders was not properly calculating and 

disclosing interest.  See Group Exhibit C, pp. C-03, C-08.3  All Credit Lenders requested hearings on 

the Notices of Intent to Fine, and the alleged violations, and IDFPR scheduled administrative 

hearings on the alleged violations before an administrative law judge.  See Exhibit D.   

                                                 
3 This “court may take judicial notice of matters of public record, including records of administrative bodies, 
without converting a 12(b)(6) motion into a motion for summary judgment.”  Martinez v. Universal 
Laminating, Ltd., No. 02-4410, 2002 WL 31557621, * 1 (N.D. Ill. Nov. 18, 2002) (citing Henson v. CSC 
Credit Servs., 29 F.3d 280, 284 (7th Cir.1994)).   
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 While these administrative actions were pending, in October and November 2012, IDFPR 

served All Credit Lenders with Notices of Exceptions4 relating to recent examinations of three of 

All Credit Lenders’ licensed locations, which alleged, among other things, that:  “[All Credit 

Lenders] has engaged in subterfuge for purposes of avoiding CILA”; “the periodic interest charge is 

incorrect”; and “[t]he annual percentage rate is not accurately disclosed.”  See Group Exhibit E, pp. 

E-02 - E-04, E-09 - E-11, E-17 - E-19.  As required by the Notices of Exception, All Credit Lenders 

filed detailed written responses, explaining that the loans cited in the Exam Exception Lists are 

open-end revolving credit plans offered in accordance with the IFSDA, that the periodic interest 

charges are correct, and that the annual percentage rates were disclosed in accordance with the 

TILA disclosure boxes for open-end credit.  See id., pp. E-05 - E-07, E-12 - E-15, E-20 - E-22. 

 Then, in December 2012 and January 2013, IDFPR served All Credit Lenders with five 

other Notices of Intent to Fine (with attached Orders of Fine and Exam Exception Lists).  See 

Group Exhibit F.  Therein, IDFPR alleged, among other things, that:  “[All Credit Lenders] used a 

device or agreement that would have the effect of charging or collecting more fees or charges than 

allowed by this Act, including, but not limited to, entering into a different type of transaction with 

the consumer”;  “[All Credit Lenders] made a loan in violation of this Act”;  “[All Credit Lenders]  

imposed on borrower fees or charges other than those specifically authorized by this Act”; “[All 

Credit Lenders] charged a fee not allowed”; “the periodic interest charged is incorrect”; and “[t]he 

annual percentage rate is not accurately disclosed.”  See id., pp. F-04 - F-05, F-10, F-15, F-20, F-24.  

All Credit Lenders requested hearings on these five Notices of Intent to Fine and IDFPR scheduled 

administrative hearings before an administrative law judge.  See Exhibit G. 

                                                 
4 The Notice of Exception involves an “uncorrected” Exam Exception List, and requires a detailed written 
response by the licensee.  IDFPR evaluates the response and, if it finds the exceptions are still justified and 
warrant further action, it will later issue a Notice of Intent to Fine, with an attached Order of Fine and (final) 
Exam Exception List.  The licensee can then request a hearing on the alleged violations (cited in the attached 
Order of Fine and Exam Exception List).  See 205 ILCS 670/9(h). 
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 In connection with these administrative actions, the parties engaged in some briefing -- (All 

Credit Lender filed motions to dismiss in the first two administrative actions) -- and dialogue, in 

which All Credit Lenders maintained that the revolving credit plan is an open-end credit plan 

authorized by the IFSDA and properly disclosed under TILA.  After much back and forth, in 

February 2013, IDFPR agreed to settle, dismiss with prejudice and withdraw from the administrative 

hearing call the first two administrative actions (in exchange for the payment of a nominal 

“administrative fee” by All Credit Lenders).  See Exhibits H and I.  And, on April 23, 2013, IDFPR 

further agreed to fully and finally resolve, dismiss with prejudice, and withdraw from the 

administrative hearing call the other five administrative proceedings involving the revolving credit 

plan (without any payment or further action required by All Credit Lenders).  See Exhibit J.5   

 In addition, as a result of the parties’ dialogue and settlement discussions, IDFPR did not 

pursue further action or fines on the Notices of Exception sent in October and November 2012.  

And, from April 2013 to present, nearly every examination report from IDFPR stated that “No 

exceptions were found,” see Group Exhibit K, pp. K-01 - K-02, and All Credit Lenders has not 

received any fines other than minimal fines for items unrelated to the revolving credit plan.  See id., 

pp. K-03 - K-04.  

III.  Argument 

 Plaintiff’s Complaint contains two counts.  Count I is brought under the Consumer Fraud 

Act; count II, under the Dodd-Frank Act.  See Pl.’s Compl., ¶¶ 177-82.  In both counts, however, 

Plaintiff asserts the same alleged wrongdoing regarding the revolving credit plan’s minimum-

                                                 
5 Exhibit J consists of an April 23, 2013 email from Vince Deligio, Associate Deputy Counsel for IDFPR, 
confirming that that IDFPR agreed to dismiss and withdraw from the hearing call these five administrative 
actions (plus six others).  All Credit Lenders never received from IDFPR copies of the dismissal orders 
entered by the administrative law judge.    
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payment option and account protection fee.6  See id.  Since both counts fail for the same reasons, 

All Credit Lenders will discuss the two counts together.  All Credit Lenders will first discuss why 

Plaintiff’s claims are barred on res judicata grounds.  Next, All Credit Lenders will discuss why 

Plaintiff’s claims about the minimum-payment option fail under both the Consumer Fraud Act 

(count I) and the Dodd-Frank Act (count II).  Then All Credit Lenders will discuss why Plaintiff’s 

claims about the account protection fee also fail under both counts.  Lastly, All Credit Lenders will 

explain why pending legislation to amend the IFSDA further demonstrates that Plaintiff is 

impermissibly attempting to legislate through the present lawsuit. 

A. Plaintiff’s claims are barred by the doctrine of res judicata.  
 
IDFPR -- the state agency responsible for licensing, regulating, and examining All Credit 

Lenders to insure compliance with consumer-credit laws and regulations -- has already raised, 

considered, resolved, and agreed to settle and dismiss administrative actions involving the same 

allegations of purported wrongdoing that Plaintiff alleges in the present Complaint.7  Consequently, 

Plaintiff’s claims should be dismissed on the grounds of res judicata.8   

                                                 
6 To be precise, under both the Consumer Fraud Act (counts I) and the Dodd-Frank Act (count II), Plaintiff 
asserts that the minimum payment option is improper (a) because All Credit Lenders failed to disclose that 
the minimum payment did not include principal and (b) because, as a result of the minimum payment’s not 
including principal, the revolving credit plan has no fixed pay-off deadline.  See Pl.’s Compl., ¶¶ 178-182.  In 
addition, in both counts, Plaintiff asserts that the account protection fee is improper because (a) the account 
protection fee is really undisclosed interest (and therefore the revolving credit plan exceeds the IFSDA’s cap 
on interest) and (b) the account protection coverage is not sufficiently beneficial to borrowers.  See id.  
 
7 In Cowen v. Bank United of Texas, FSB, 70 F.3d 937 (7th Cir. 1995), the Seventh Circuit Court of Appeals 
explained that the Federal Reserve Board -- which has supervisory and regulatory authority over certain 
segments of the banking industry -- “knows more about banking that we do.”  Id. at 943; see also Szumny v. 
Am. Gen. Fin., 246 F.3d 1065, 1069 (7th Cir. 2001) (“Because the Federal Reserve Board is the agency 
charged with TILA's administration, we accord its regulation deference.”).  The IDFPR is Illinois’ version of 
the Federal Reserve Board.   
 
8 Although the doctrine of res judicata is an affirmative defense and, thus, not generally the subject of a Rule 
12(b)(6) motion to dismiss, res judicata can be properly raised on a Rule 12(b)(6) motion “when the pleadings 
and other materials available to the Court for review on a Rule 12(b)(6)  motion establish the validity of the 
affirmative defense.” MacPhee v. Cushman & Wakefield of Ill., Inc., No. 10-5666, 2011 WL 1990664, * 1 
(N.D. Ill. May 18, 2011). 
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In determining whether a previous action raises a res judicata bar, a district court applies the 

preclusion law of Illinois, the state that rendered the prior judgment.  See Arlin–Golf, LLC v. Vill. of 

Arlington Heights, 631 F.3d 818, 821 (7th Cir.2011).  The doctrine applies, where, as here, the prior 

litigation occurs in administrative actions that are adjudicatory, judicial, or quasi-judicial in nature.  

See McCulla v. Indus. Comm’n, 232 Ill. App. 3d 517, 520 (1st Dist. 1992); see also Hamdan v. 

Gonzales, 425 F.3d 1051, 1059 (7th Cir. 2005) (“[r]es judicata (as well as the related principle of 

collateral estoppel) applies to administrative proceedings”).  Under res judicata, a final judgment on 

the merits of an action precludes the parties or their privies from relitigating issues that were or 

could have been raised in that action.  See Diaz v. City of Chicago, 601 F. Supp. 1251, 1252 (N.D. 

Ill. 1984).  Res judicata applies when (1) there was a final judgment on the merits in a prior action, (2) 

there is an identity of parties or their privies, and (3) there is an identity of causes of action.  See 

Arlin-Golf, 631 F.3d at 821 (applying Illinois law).  All three elements of res judicata are present here.   

 With respect to the first element -- whether there is a final judgment on the merits, “[t]here 

is a split of authority in Illinois cases as to whether a dismissal with prejudice pursuant to a 

settlement agreement is sufficient to raise res judicata.”  Jackson v. Callan Pub., Inc., 356 Ill. App. 3d 

326, 340 (1st Dist. 2005).  However, courts in this district have agreed with the line of cases 

concluding that such a stipulated dismissal order “is conclusive, in other words, a final judgment, 

with respect to the matters settled by that order … [to] which res judicata applies.” Johnson v. Orr, 

No. 07-5900, 2007 WL 4531798, * 3 (N.D. Ill. Dec. 19, 2007), aff’d on other grounds 551 F.3d 564 

(7th Cir. 2008) (citations omitted); see also Arlin-Golf, LLC v. Vill. of Arlington Heights, No. 09-

1907, 2010 WL 918071, * 5 (N.D. Ill. Mar. 9, 2010), aff’d 631 F.3d 818 (7th Cir. 2011) (“[u]nder 

Illinois law, a voluntary dismissal with prejudice pursuant to a settlement agreement operates as a 

final judgment on the merits that is entitled to full res judicata effect”).   
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This Court should apply this prevailing line of authority too.  The prior administrative 

proceedings afforded the parties a full and fair opportunity to litigate alleged violations relating to 

All Credit Lenders’ revolving credit plan and the account protection fee.  The IDFPR’s agreement to 

settle the alleged violations and dismiss the administrative actions with prejudice is entitled to res 

judicata effect.  Any other interpretation could undermine settlements, subject the parties to future 

litigation proceedings, and run afoul of policy considerations favoring administrative and judicial 

economy and finality of litigation.  See SDS Partners, Inc. v. Cramer, 305 Ill. App. 3d 893, 896 (4th 

Dist. 1999) (“A dismissal with prejudice constitutes an adjudication on the merits that bars plaintiff 

from maintaining another action on the same claim.”). 

 With respect to the second element of res judicata, there is plainly an identity of parties or 

their privies.  The State of Illinois is the real party in interest in both the present action and the prior 

administrative actions against All Credit Lenders.  And “[t]he Government, its officers, and its 

agencies are regarded as being in privity for res judicata purposes.”  Ward v. Jessie Brown V.A. Hosp., 

No. 05-3633, 2005 WL 3312601, * 9 (N.D. Ill. Dec. 5, 2005) (internal quotation and citation 

omitted); Mandarino v. Pollard, 718 F.2d 845, 850 (7th Cir. 1983) (“A government and its officers 

are in privity for purposes of res judicata.”). 

 Turning to the third element of res judicata -- identity of causes of action -- there cannot be 

any serious dispute that this element is satisfied.  Plaintiff’s claims in the present action and the 

alleged violations in the Orders of Fine in the prior administrative actions are essentially the same.  

In determining whether there is an identity of causes of action for purposes of res judicata, Illinois 

courts apply a liberal “transactional” test.  See Arlin-Golf, 631 F.3d at 821.  Under this test, separate 

claims will be considered the same cause of action if they arise from a single group of operative 

facts, regardless of whether they assert different theories of relief.  See id.   Accordingly, the addition 

of new theories of relief in a subsequent action does not save that action from res judicata.  See id.  
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 Here, the claims asserted by Plaintiff in the present action and the alleged violations asserted 

by IDFPR in the prior administrative actions stem from the same group of operative facts:  namely, 

All Credit Lenders’ revolving credit plan, the Agreement, and the account protection fee.  In both 

the present Complaint and the prior administrative proceedings, Plaintiff and IDFPR, respectively, 

engage in a fundamental attack on All Credit Lenders’ revolving credit plan.  Both the present 

Complaint and IDFPR’s Orders of Fine in the prior administrative actions allege that:  All Credit 

Lenders’ revolving credit plan violates consumer-lending law; the Agreement improperly calculates 

interest and improperly discloses the annual percentage rate (“APR”); the account protection fee is 

not authorized by applicable consumer-lending law; and All Credit Lenders has created the revolving 

credit plan to evade applicable law.  Compare Pl.’s Compl., ¶¶ 62-63, 65, 92, 179a, 179e, with Group 

Exhibit C, pp. C-03, C-08; Group Exhibit F, pp. F-04, F-05, F-10, F-15, F-20, F-24.   Undeniably, 

there is an identity of causes of action.   

 Plaintiff should not be permitted to relitigate the same alleged wrongdoing that IDFPR -- 

the Illinois agency that is charged with regulating financial institutions, and the Illinois agency that is 

an expert in consumer-lending law -- has already considered and conclusively resolved and 

dismissed.  Nor should Plaintiff be permitted to now declare unlawful a revolving credit plan that 

IDFPR has thoroughly and repeatedly examined for three years and determined to be compliant.  

The complaint should be dismissed on res judicata grounds.   

B. Even if res judicata did not procedurally bar Plaintiff’s claims (which it 
does), Plaintiff’s claims would fail substantively.  

 
1. All Credit Lenders disclosed that the minimum payment did 

not include principal. 
 

In the Complaint, Plaintiff repeatedly asserts that All Credit Lenders failed to disclose that 

the minimum payment did not include principal.  Plaintiff asserts that All Credit Lenders failed to 

make this disclosure when a borrower opened a revolving credit plan.  See Pl.’s Compl., ¶ 90.  In 
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addition, Plaintiff asserts that All Credit Lenders failed to make this disclosure when a borrower 

made payments.  See id., ¶ 77.  Plaintiff says that several borrowers have claimed that All Credit 

Lenders did not disclose the effect of the minimum payment at the outset, that the borrowers did 

not understand the effect of the minimum payment, and that, when they made payments, All Credit 

Lenders did not tell them about the effect of the minimum payment.  See id., ¶¶ 105, 115, 124, 130, 

133, 147, 155.  Based on these assertions, Plaintiff contends that All Credit Lenders acted unfairly 

and deceptively in violation of the Consumer Fraud Act.  See id., ¶ 178.  And, also based on these 

assertions, Plaintiff asserts that, in violation of the Dodd-Frank Act’s prohibition on abusive 

practices, All Credit Lenders took “unreasonable advantage of a lack of understanding on the part of 

the consumer[s] of the material risks, costs, or conditions of the product.”  See id., ¶ 182. 

There are three serious problems with Plaintiff’s assertions about the minimum payment. 

First, Plaintiff’s initial assertion -- i.e., when a borrower opened a revolving credit plan, All 

Credit Lenders did not disclose the effect of making minimum payments -- is simply false.  As the 

exhibits Plaintiff attaches to the complaint clearly show, when a borrower opened an account, All 

Credit Lenders specifically disclosed the effect of making minimum payments.  See, e.g., Pl.’s 

Compl., Ex. 1.  Indeed, All Credit Lenders did so under a bold heading written in all capital letters.  See 

Pl.’s Compl., Ex. 1, p.1.  Incredibly, even though Plaintiff attaches the Agreements as exhibits to the 

Complaint, Plaintiff insists that All Credit Lenders failed to disclose that the minimum payment does 

not include principal.  See Pl.’s Compl., ¶ 133.  As the Seventh Circuit has made clear, however, 

“where an exhibit conflicts with the allegations of the complaint, the exhibit typically controls.”  

McCauley v. City of Chicago, 671 F.3d 611, 616 (7th Cir. 2011).  Here, given the exhibits to the 

Complaint, Plaintiff pretty obviously cannot show that All Credit Lenders failed to disclose the 

effect of making minimum payments.  See Pl.’s Compl., Ex. 1.   
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Second, Plaintiff cannot avoid All Credit Lenders’ written disclosure by asserting that 

borrowers did not read it or did not understand it.  On the contrary, as Chief Judge Castillo recently 

reiterated, “in Illinois, a party to a contract is charged with knowledge of and assent to a signed 

agreement.”  Johnson v. Orkin, LLC, 928 F. Supp. 2d 989, 1007 (N.D. Ill. 2013) (rejecting the 

plaintiff’s efforts to avoid unambiguous terms of the contract).  As the Seventh Circuit has put it, 

“[p]eople are free to sign legal documents without reading them, but the documents are binding 

whether read or not.”  Novitsky v. Am. Consulting Eng’rs., L.L.C., 196 F.3d 699, 702 (7th Cir. 1999) 

(Easterbrook, J.).  Moreover, as the Seventh Circuit has recognized, if a party could avoid a written 

agreement simply by claiming a lack of understanding, written contracts would be of little value, and 

improper litigation would explode.  See id.  To quote Judge Easterbrook: 

[P]eople who sign contracts containing clauses that in retrospect prove 
disadvantageous often say that they didn't read the fine print… .  But these 
arguments never go anywhere. ... Any other approach would undermine the validity 
of the written word and encourage people either to close their eyes (hoping that they 
can reap the benefits without incurring the costs and risks of the venture) or to come 
up with hard-to-refute tales of not reading or understanding the documents they 
sign. 
 

Id. 
 
 Here, All Credit Lenders disclosed in the Agreement that the minimum payment did not 

include principal.  See Pl.’s Compl., Ex. 1.  Indeed, All Credit Lenders repeatedly explained the effect 

of using the minimum-payment option.  See id.  Moreover, to ensure borrowers did not just skip 

over the disclosures about the minimum payment, the Agreement requires borrowers to initial a 

provision discussing the minimum-payment option.  Nevertheless, Plaintiff says that -- if borrowers 

did not understand the minimum-payment option -- All Credit Lenders is liable.  The Seventh 

Circuit says otherwise.  See Novitsky, 196 F.3d at 702; see also Randazzo v. Harris Bank Palatine, 

N.A., 262 F.3d 663, 670 (7th Cir. 2001) (“Illinois courts have made clear that, if a party signs a 
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contract without reading it, he must bear the consequences”).  And, whatever Plaintiff thinks of the 

minimum-payment option, Plaintiff is not free to simply ignore settled law.  

 Third, Plaintiff cannot establish that, when a borrower made a payment, All Credit Lenders 

had to again explain that the minimum payment did not include principal.  TILA and Regulation Z 

govern required disclosures relating to credit products, including open-end credit like All Credit 

Lenders’ revolving credit plan.  See, e.g., 12 C.F.R. §§ 1026.6, 1026.7.  Here, Plaintiff has not 

pointed to -- and cannot point to -- anything in TILA or Regulation Z requiring that, every time a 

borrower makes a payment, the creditor must explain the effect of making a minimum payment.  

No such requirement exists. 

 Nevertheless, recognizing that borrowers might have questions about the minimum-payment 

option, All Credit Lenders provided more than the required TILA disclosure.  Specifically, before 

requesting each payment, All Credit Lenders provided a borrower with a periodic billing statement 

clearly stating: “Minimum Payment Warning: When you make only the minimum payment, you 

will not reduce your principal balance.”  See Billing Statement (emphasis in original) (attached hereto 

as Exhibit L), p. L-02.9  So All Credit Lenders didn’t just comply with TILA; All Credit Lenders 

went above and beyond what TILA requires.10 

 Regardless, Plaintiff cannot use the Consumer Fraud Act or the Dodd-Frank Act to impose 

disclosure requirements that TILA does not.  As to the Consumer Fraud Act, the Illinois Supreme 

Court has unequivocally stated that there is “a consistent policy against extending disclosure 

requirements under Illinois law beyond those mandated by the Truth in Lending Act.” Jackson v. S. 

                                                 
9 Although Plaintiff did not attach these billing statements to the complaint, Plaintiff references billing 
statements in the complaint and they are central to Plaintiff’s claim.  Therefore, the Court may consider them 
in ruling on a motion to dismiss.  See Hecker v. Deere & Co., 556 F.3d 575, 582 (7th Cir. 2009). 
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Holland Dodge, Inc., 197 Ill. 2d 39, 47 (2001) (emphasis added) (finding that, when TILA governs a 

transaction, the absence of liability under TILA precludes liability under the Consumer Fraud Act) 

(internal quotation marks omitted).  Consequently, as the Seventh Circuit has unequivocally stated, 

“compliance with the disclosure requirements in the federal Truth in Lending Act is a defense to 

liability under the Illinois [Consumer Fraud] Act.”  Hoffman v. Grossinger Motor Corp., 218 F.3d 

680, 684 (7th Cir. 2000) (recognizing that, where disclosure did not violate TILA, the disclosure was 

not actionable under the Consumer Fraud Act).  Likewise, as to the Dodd-Frank Act, Director 

Cordray of the CFPB -- the federal regulator charged with implementing that act -- has 

unequivocally stated that, where TILA governs a transaction, an act or practice “would have to 

violate [TILA] in one or another respect” for that act or practice to be actionable under the Dodd-

Frank Act.  See Cordray Statement.  Plaintiff’s attack fails. 

2. Because TILA prohibits disclosing the account protection fee 
as interest, Plaintiff cannot establish that All Credit Lenders is 
liable for failing to disclose the account protection fee as 
interest. 

 
In the Complaint, Plaintiff asserts All Credit Lenders failed to properly disclose that the 

account protection fee is interest.  See Pl.’s Compl., ¶¶ 58-59.  Plaintiff asserts that, in failing to 

disclose the account protection fee as interest, All Credit Lenders violated the Consumer Fraud Act 

and the Dodd-Frank Act.  But Plaintiff’s premise is false.  Unlike with closed-end credit (like an auto 

loan), with open-end credit (like the revolving credit plan here), TILA and Regulation Z specify that 

an account protection fee cannot be disclosed as interest.  See 12 C.F.R. §§ 1026.4(b)(1), (b)(10); 12 

C.F.R. § 1026.6(b)(1).  Of course, as discussed above, Plaintiff cannot use the Consumer Fraud Act 

or the Dodd-Frank Act to circumvent TILA. 

                                                                                                                                                             
10 Moreover, although it is beyond the scope of this motion to dismiss, when a borrower made his or her 
payment, the borrower signed a receipt stating: “I have been informed and encouraged to make additional 
principal payments.  I understand that by paying the minimum payment today I am not reducing my principal 
balance.”     
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Two provisions in Regulation Z illustrate well the separate disclosure requirements for 

interest and account protection fees in open-end credit. 

First, in providing examples of finance charges that a lender must disclose in connection 

with open-end credit, Regulation Z distinguishes between interest, on the one hand, and “[c]harges 

or premiums paid for…debt suspension coverage,” on the other.  See 12 C.F.R. § 1026.4(b)(1), 

(b)(10).  So Regulation Z makes clear that interest and debt suspension coverage are two separate 

things.  See id.  “Debt suspension coverage provides for suspension of the obligation to make one 

or more payments on the date(s) otherwise required by the credit agreement, when a specified event 

occurs.”  Official Interpretation § 1026.4(b)(10). 

Here, if a borrower loses his or her job or suffers a suspension of his or her government 

benefits, the account protection fee suspends the borrower’s obligation to make his or her usual 

payments.  See Pl.’s Compl., Ex. 1.  That is to say, the account protection fee suspends the 

borrower’s “obligation to make one or more payments on the date(s) otherwise required by the 

credit agreement, when a specified event occurs.”  See Official Interpretation § 1026.4(b)(10).  

Under TILA, then, the account protection fee is debt suspension coverage.   See id.  So the account 

protection fee is separate from interest.  See 12 C.F.R. § 1026.4(b)(1), (b)(10).   

Second, in addition to distinguishing between interest and debt suspension coverage (e.g., an 

account protection fee), TILA and Regulation Z specify the form for making required disclosures.  

See 12 C.F.R. § 1026.6(b)(1).  On this point, Regulation Z states that “[c]reditors must provide the 

account-opening disclosures specified [in certain sub-paragraphs of section 1026.6] in the form of a 

table with the headings, content, and format substantially similar to any of the applicable tables in 

G-17 in Appendix G.”  Id.  Regulation Z requires that certain disclosures go in separate boxes.  See 

12 C.F.R. 1026, Appx. G, table G-17(b).  And, as relevant here, Regulation Z requires that the Annual 

Percentage Rate for the loan go in one box, and that loan fees -- including a “Required Account Protection Plan” -- go 
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in another box.  See id. (emphasis added).  Put simply, under TILA and Regulation Z, an account 

protection fee is separate from interest and must be disclosed separately.  See id. 

Nevertheless, Plaintiff insists that -- by not disclosing the account protection fee as interest   

-- All Credit Lenders violated the Dodd-Frank Act’s prohibition on abusive conduct and the 

Consumer Fraud Act’s prohibition on unfair and deceptive conduct.  See Pl.’s Compl., ¶¶ 178-79, 

182.  Neither claim has merit. 

With regard to the Dodd-Frank Act, Plaintiff ignores CFPB Director Cordray’s clear 

statement on the meaning of “abusive” under the Dodd-Frank Act.  See Cordray Statement.  As 

Director Cordray explained, when a disclosure does not violate TILA, the disclosure does not 

violate the Dodd-Frank Act’s prohibition on abusive acts or practices.  See id.  Plaintiff cannot use 

the Dodd-Frank Act to circumvent TILA.11  See id.   

With regard to the Consumer Fraud Act, Plaintiff disregards three decades of Illinois 

Supreme Court precedent.  As the Illinois Supreme Court has long held, “conduct which is 

authorized by Federal statutes and regulations [such as TILA and Regulation Z]…, is exempt from 

liability under the Consumer Fraud Act.”  Lanier v. Assocs. Fin., Inc., 114 Ill. 2d 1, 17 (1986) 

(rejecting Consumer Fraud Act claim where loan disclosure complied with TILA).  Were it 

otherwise, the court explained, “a creditor would find himself in the anomalous position…of being 

                                                 
11 A contrary conclusion -- that is, a disclosure that complies with TILA still can be abusive under the Dodd-
Frank Act -- would create a serious constitutional problem for the Dodd-Frank Act.  After all, under the 
Constitution’s guarantee of Due Process, laws must “give fair notice of conduct that is forbidden or 
required.”  FCC v. Fox Television Stations, Inc., 132 S. Ct. 2307, 2317 (2012).  And laws that fail to do so are 
void for vagueness.  See id.  The void for vagueness doctrine requires laws to provide sufficient “precision 
and guidance” to ensure that “those enforcing the law do not act in an arbitrary or discriminatory way.”  Id.  
As relevant here, if “abusive” under the Dodd-Frank Act involves some unspecified requirement beyond 
what TILA demands, then the Dodd-Frank Act fails to provide fair notice of what is forbidden or required.  
Moreover, the Dodd-Frank Act fails to sufficiently guard against arbitrary and discriminatory enforcement.  
So the Dodd-Frank Act would be void for vagueness.  Fortunately, under Director Cordray’s interpretation 
of abusive, this constitutional issue does not arise.  Cf. Clark v. Martinez, 543 U.S. 371, 380-81 (2005) (where 
there are two plausible ways to construe a statute, and “one of them would raise a multitude of constitutional 
problems, the other should prevail”). 
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guilty of…misrepresentation by specifically complying with the mandate of the Federal Truth in 

Lending Act.”  Id. at 10-11.   

Moreover, if a plaintiff could use the Consumer Fraud Act to circumvent TILA, then 

consumers in this state and others would no longer be able to rely on the uniform nature of credit 

disclosures.  Yet, in passing TILA, Congress recognized the key importance of such uniform 

disclosures -- that is, disclosures that are the same in Illinois as they are in California, the same in 

California as they are in New York, and so on, and so on.  See Smith v. Cash Store Mgmt., Inc., 195 

F.3d 325, 326 (7th Cir. 1999) (“Congress enacted TILA to ensure that consumers receive accurate 

information from creditors in a precise, uniform manner that allows consumers to compare the cost 

of credit from various lenders.”).   

Thus, the Illinois Supreme Court has long recognized that, to protect lenders’ and 

consumers’ shared interest in uniform credit disclosures, when a lender complies with TILA, the 

lender cannot be held liable under Illinois law.  See Lanier, 114 Ill. 2d at 17.  And federal and state 

courts in Illinois have repeatedly rejected efforts to thwart this system.  See, e.g., Swanson v. Bank of 

Am., N.A., 566 F. Supp. 2d 821, 828 (N.D. Ill. 2008) (St. Eve, J.) (rejecting argument that rate-

adjustment disclosure violated the Consumer Fraud Act where disclosure was sufficient under 

TILA);  Quinn v. Ameriquest Mortgage Co., No. 03-5059, 2004 WL 316408, *2 (N.D. Ill. Jan. 26, 

2004) (Aspen, J.) (rejecting argument that fee disclosure violated the Consumer Fraud Act where 

disclosure was sufficient under TILA); Beckett v. H&R Block, Inc., 306 Ill. App. 3d 381, 387 (1st 

Dist. 1999) (rejecting argument that electronic-filing fee disclosure violated the Consumer Fraud Act 

where disclosure was proper under TILA). 

Plaintiff’s attack on the account protection fee ignores settled law and should be rejected. 
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3. Plaintiff cannot establish liability with conclusory attacks on a 
legal loan product. 

 
 Plaintiff asserts that open-end credit like the revolving credit plan is improper and harmful 

to Illinois consumers.  See Pl.’s Compl., ¶¶ 84, 87-89.  Indeed, Plaintiff asserts that the revolving 

credit plan is unfair, deceptive, and abusive, because no reasonable borrower who understood the 

revolving credit plan’s terms would agree to it.  See id., ¶ 57.  But there are two serious problems 

with Plaintiff’s assertions. 

 First, as discussed above, the disclosures for the revolving credit plan comply with -- indeed, 

exceed what is necessary under -- TILA.  Plaintiff cannot establish that, because borrowers allegedly 

failed to understand the required disclosures, the law requires more disclosures.  See Hoffman, 218 

F.3d at 684 (“compliance with the disclosure requirements in the federal Truth in Lending Act is a 

defense to liability under the Illinois Act”).   

Second, Plaintiff’s attack on the revolving credit plan is substantively off base.   

Initially, Plaintiff disregards the operation of the revolving credit plan.  A borrower is free to 

pay off his or her loan balance before the account protection fee is assessed.  See Pl.’s Compl., Ex. 1, 

p. 1.  When the borrower does so, he or she enjoys the use of credit at a lower interest rate than, say, 

the closed-end credit available under CILA or the PLRA.  Compare Pl.’s Compl., Exs. 1-4 (samples 

of All Credit Lenders’ loans charging 18-to-24-percent interest); with 205 ILCS 670/15(a), 17.2(a)(1) 

(CILA loans may carry rates of 36-to-99 percent); 815 ILCS 122/2-5 (payday loans may carry 

interest rates around 400-percent); see also Illinois Attorney General Lisa Madigan, The Truth About 

Payday Loans, p. 2 (same).12 

                                                 
12 (Available at 
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCkQFjAA&url=http%
3A%2F%2Fwww.illinoisattorneygeneral.gov%2Fconsumers%2Feverycentcounts%2FThe%2520Truth%2520
About%2520Payday%2520Loans.pdf&ei=WBOJU4uRO9GqyAT01YHoBg&usg=AFQjCNEKMmRFgSWk
1AofFvvc2o_zKmirlw&sig2=rLbNBo1CSvNN2MpJEKJvOg (last visited May 30, 2014). 
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Further, Plaintiff simply ignores the benefit of the account protection fee.  If a borrower 

loses his or her job or government benefits, the borrower need not make any payments under the 

revolving credit plan for up to a year while the borrower is out of work or does not receive benefits.  

See Pl.’s Compl., Ex. 1.  For example, if a borrower is out of work and has a $1,500 balance under 

his or her revolving credit plan, the borrower need not make any payments on that balance.  See id.  

Instead, the borrower can use the money for groceries or other necessities.  Plaintiff says that a 

borrower receives no benefit from this arrangement.  See Pl.’s Compl., ¶ 57.  But someone who’s 

actually had to worry about being out of work might say otherwise.   

Finally, in lambasting the revolving credit plan, Plaintiff ignores one of the most important 

benefits of open-end credit -- namely that, once the borrower applies for and obtains a certain 

amount of credit, the borrower has continual access to that credit without having to re-apply or seek 

additional credit.  See Pl.’s Compl., Ex. 1, p. 1.  To see how important this is, imagine if -- every time 

you wanted to charge something to your credit card -- you had to first re-apply to obtain the credit 

(i.e., fill out a credit application, submit to a credit check, wait for a credit decision, etc.).  Plaintiff 

says that open-and-ongoing access to credit harms consumers.  See Pl.’s Compl., ¶ 57.  Again, 

though, someone who has not had longtime, easy access to credit might say otherwise. 

Still, Plaintiff repeatedly insists that the account protection fee is just too high.  But while 

interest is subject to a 36-percent cap under the IFSDA, there is no cap on the fees (and, under TILA, the 

account protection fee is a fee, not interest).  See 205 ILCS 675/4.  The text of the IFSDA makes 

clear that there is no cap on permissible fees.  See id.  And IDFPR’s letters interpreting the IFSDA 
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re-confirm this point.13  See Interpretive Letter 96-1; Interpretive Letter 92-2.  Plaintiff’s claims 

should be rejected.   

C. House Bill 6019 reinforces that Plaintiff is impermissibly attempting to 
legislate through the present lawsuit. 

    
 On March 26, 2014 (a week after the present Complaint was filed), Illinois House Bill 6019 

was introduced to amend the IFSDA.  Specifically, House Bill 6019 proposes to amend, in section 3 

of the IFSDA, the definition of “financial institution” to provide that lenders licensed under CILA 

“are prohibited from charging an annual percentage rate in excess of 36% for any extension of credit 

under this Act.”  (Presently, the law prohibits such lenders “from charging interest in excess of 36% 

per annum for any extension of credit under this Act).  See HB 6019 (attached hereto as Exhibit M, 

and available at http://www.ilga.gov/legislation/98/HB/09800HB6019.htm).14   The proposed bill 

also seeks to amend section 4 -- the provision which presently allows the financial institution “to 

charge and collect interest and other charges … as the financial institution and borrower may agree 

upon from time to time,” to include a new provision that the financial institution “may charge 

interest and other charges, provided that any finance charges or charges representing the cost of credit are included 

in the annual percentage rate calculation ….”  Id., p. M-04.  These proposed amendments underscore the 

difference between “interest” and other charges (including non-interest finance charges).  The 

proposed amendments confirm that the current law only limits interest, and not other charges upon 

which a financial institution and borrower may agree.   

                                                 
13 IDFPR is the entity responsible for regulating consumer credit in Illinois.  Thus, IDFPR’s understanding 
of what’s legal and what’s not should receive substantial deference.  Cf. Jackson v. Resolution GGF OY, 136 
F.3d 1130, 1134 (7th Cir. 1998) (affirming summary judgment against the plaintiffs’ claims brought under the 
Illinois Interest Act, which has an express safe harbor provision, because the lender’s operation was proper 
under IDFPR’s interpretation of the Illinois Interest Act). 
 
14 The “annual percentage rate” or “APR” is defined by TILA and Regulation Z and differs from the general 
definition of “interest” rate because it considers a broader range of finance charges when determining the 
total cost of credit as a yearly rate.  See Hardaway v. CIT Grp./Consumer Fin. Inc., 836 F. Supp. 2d 677, 684 
(N.D. Ill. 2011); 12 C.F.R. § 226.14 (“The annual percentage rate is a measure of the cost of credit, expressed 
as a yearly rate.”) 
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 House Bill 6019 reinforces that Plaintiff is impermissibly attempting to legislate and change 

the law via the present lawsuit.  For now, though, the law is what it is.  And even Plaintiff -- the 

state’s chief law enforcement officer -- is not free to ignore it. 

IV.  Conclusion 

 For the reasons stated, All Credit Lenders respectfully requests that this Court dismiss 

Plaintiff’s complaint and grant any further relief this Court deems appropriate. 

Dated:  June 6, 2014    CMK INVESTMENTS, INC. d/b/a ALL CREDIT 
      LENDERS, Defendant 
 
 
      By: /Jonathan N. Ledsky     
       One of its Attorneys 
 
 
Craig A. Varga 
Jonathan N. Ledsky 
Joshua D. Davidson 
Scott J. Helfand 
Varga Berger Ledsky Hayes & Casey 
125 South Wacker 
Suite 2150 
Chicago, Illinois  60606 
Telephone:  (312) 341-9400 
Facsimile:    (312) 419-0225 
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CERTIFICATE OF SERVICE 
 
 I, Jonathan N. Ledsky, an attorney, hereby certify that a true and correct copy of the 

foregoing, Defendant’s Memorandum in Support of Its Motion to Dismiss Plaintiff’s 

Complaint, was on June 6, 2014 served electronically upon:   

vrao@atg.state.il.us 
sellis@atg.state.il.us 
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tjames@atg.state.il.us 

 
 

s/  Jonathan N. Ledsky    
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