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BRIEF IN SUPPORT OF RESPONSE 

I. ISSUES PRESENTED 

1. Can technical issues involved in a document production form the 
basis of contempt?  

2. Can the Bureau show by clear and convincing evidence that NAA 
and NAM have failed to follow an order of this Court where NAA 
and NAM have responded to the Bureau’s CIDs and have addressed 
any deficiencies identified by the Bureau? 

3. Did NAA and NAM take all reasonable steps to comply with the 
Court’s orders and the Bureau’s CIDs where they have provided 
multiple productions, provided multiple written responses, agreed to 
provide all responsive materials, not withheld any documents, and 
addressed any deficiencies identified by the Bureau? 
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II. CONTROLLING AND MOST APPROPRIATE AUTHORITY 

Respondents rely upon Coupled Prods., LLC v. Nobel Auto. Mex. LLC, 

2010 U.S. Dist. LEXIS 100520, 6-7 (E.D. Mich. 2010), Elec. Workers Pension 

Trust Fund of Local Union #58 v. Gary’s Elec. Serv. Co., 340 F.3d 373, 379 (6th 

Cir. 2003), and the additional authorities cited in its Brief in Support of Response. 

III. INTRODUCTION 

[The alleged contemnors] have continued to resolve technical issues 
reasonably associated with a large document review. [The alleged 
contemnors] represent that they have worked in good faith to resolve 
and explain the cause of their technical problems, and this Court has 
no reason to impute bad faith on [the alleged contemnors]. 

Coupled Prods., LLC v. Nobel Auto. Mex. LLC, 2010 U.S. Dist. LEXIS 100520, 

6-7 (E.D. Mich. 2010). 

That is what the Eastern District of Michigan said when denying a motion 

for contempt.  It applies equally here.  NAA and NAM (collectively, the 

“Respondents”) are not withholding any documents.  They have encountered 

technical issues typical of all massive document productions, but have corrected 

them immediately on their own and when identified by the Bureau. 

While the Respondents did challenge the Bureau’s jurisdiction, once that 

issue was decided and became final, they have gone above and beyond to 

cooperate at every step of the way by producing information and correcting any 

deficiencies identified by the Bureau.   
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The only substantive outstanding issue is the review and production of 

1,000,000 audio voice recordings, which contain significant amounts of 

information that is either privileged or not responsive to the CIDs.  But that issue 

has now been tentatively resolved.   

The Bureau only just modified its CIDs on Thursday, June 8, 2017 (after 

filing its Motion) to remove the remaining impediment to production.  The 

Respondents are in the process of complying with the modified CIDs and expect 

to produce all responsive audio recordings by June 16, 2017. 

The other remaining issues are technical in nature.  None of them involve 

the Respondents’ refusal to produce any information—just how best to do it in a 

manner acceptable to the Bureau.  According to Sixth Circuit and Eastern District 

of Michigan precedent, this does not rise to the level of contempt. 

IV. BACKGROUND 

A. The CIDs 

The CIDs have 29 requests to NAA and 34 requests to NAM with multiple 

subparts.1  For example, one interrogatory has 15 subparts alone.2  One document 

request has 36 data fields that require Respondents to populate data from multiple 

data platforms, some of which are no longer in active use.  

1 CID to NAA (Doc. 1-8); CID to NAM (1-9). 
2 CID to NAA (Doc. 1-8, PageID # 148); CID to NAM (Doc 1-9, PageID # 199). 
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These are no ordinary requests found in everyday litigation under the Civil 

Rules.  They require creating and populating data fields with information that does 

not necessarily exist in the native electronic documents.3  The Respondents have 

gone to great lengths to provide this information, even going so far as locating 

hard copy documents and information in previously unknown locations, and 

populating responses within a data field as deemed acceptable by the Bureau. 

In other instances, the Bureau has asked Respondents to write code for 

documents and recreate documents to get the information it wants: 

If no existing document summarizes that information NAA/NAM 
will have to do the necessary research and create one. 4

* * * * 

NAA-NAM have an obligation to import the responsive information 
into their response to data request 2. As we jointly discussed with our 
respective information technology staff just now, it should not be 
difficult for NAA-NAM to identify the fields within the spreadsheets 
that contain responsive information, and write a coding-script that 
aggregates that data for importation into the companies’ response 
to data request 2. Accordingly, the Bureau is not willing to accept 
electronic copies of the scorecards.5

3 CID to NAA (Doc. 1-8, PageID # 152, 153); CID to NAM (Doc 1-9, PageID # 
203, 204). 
4 Declaration of D. Stein attached hereto as Exhibit A, ¶ 22, attaching as Ex. 16 
April 26, 2017 Email from J. Meade.   
5 Declaration of D. Stein, ¶ 28, attaching as Ex. 17, June 9, 2017 Email from N. 
Lee.   
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But here is the key point: Respondents have agreed to do everything the 

Bureau has asked, but has experienced technical problems typical with such 

requests and has faced constraints of resource allocation and technical ability.

B. The Respondents’ Compliance 

To assist the Court, below is a table showing the issues identified by the 

Bureau and the steps taken by the Respondents to comply. 

Issued Identified by CFPB The Respondents’ Compliance 

Audio Recordings: The Respondents 
had not produced 1,000,000 recordings, 
which include recordings that may be 
privileged and/or unrelated to Harbour 
in response to CID Request No. 7. 6

The Bureau updated its CIDs on June 8, 
2017 to include all non-Harbour 
entities, allowing Respondents to 
provide recordings that it would not 
have previously been able to 
produce.  The Respondents are 
excluding certain phone numbers and 
producing every remaining recording to 
the Bureau by June 16, 2017. 

Document Requests (Emails): The 
Respondents failed to produce all 
communications with Harbour and only 
a handful of emails were provided.7

Before the Bureau even filed the 
Motion for Contempt, the Respondents 
had produced several thousand pages of 
documents.  To date, Respondents have 
produced over 2,500 documents totaling 
over 8,000 pages.   

Document Requests (Data): The 
Respondents produced incomplete data 
fields with several errors and omissions. 
It implies that NAA specifically 
withheld responsive data.8

The Respondents have not withheld any 
documents.  The Respondents were 
required not just to produce existing 
documents—they had to generate and 
format the data.  To accomplish this, 
they had to pull, aggregate, convert, and 
transmit data of diverse native formats 

6 Affidavit of N. Lee, ¶ 10 (Doc. 32-2, PageID # 668). 
7 Bureau’s Motion for Contempt, 3 (Doc. 32-1, PageID # 653).  
8 Id. at 3-4 (Doc. 32-1, PageID #653-54).  
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from four separate databases. This 
process created corrupted files and 
formatting errors.  Some of the 
databases possessed files that were 
corrupted years ago. Respondents 
corrected all errors practicable resulting 
to conversion and extraction, including 
recreating data that did not previously 
exist.  

At great expense and time, Respondents 
manually extracted available data from 
paper documentation and supplemented 
its early response on June 8, 2017.
Respondents have made further 
supplements to this information, and 
produced those to the Bureau on June 
12, 2017.

Interrogatories: The Respondents 
preserved certain objections when 
responding to the interrogatories, which 
raises concerns about whether The 
Respondents provided all information. 

The Respondents interposed objections 
for the sole purpose of preserving 
them—not to justify the withholding of 
documents or information.  The 
Respondents provided all responsive 
information requested.  On May 24, 
2017, it provided updated responses and 
removed all objections from the actual 
responsive language in order to clarify 
its answers. 

C. Overview of Key Events 

1. Sixth Circuit Declines A Stay Pending Appeal. 

After the Sixth Circuit declined the Respondents’ request to stay 

compliance with the CIDs pending appeal, James Meade from the Bureau 
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contacted the Respondents on March 31 to discuss any technical issues associated 

with the responses to the CIDs: 

Now that we have a ruling from the Sixth Circuit, we’d be happy to 
schedule a call for Monday to address any technical issues you may have 
with the production. Let me know when you can be available and I’ll send 
an Outlook invitation.9

2. March 31, 2017 Meet And Confer. 

Per the Bureau’s request, the parties held a telephonic meet and confer.  The 

parties discussed the production of audio recordings, the database structure, and 

the document production generally.10

The Respondents raised the issue of how to determine what may be 

responsive when there are approximately 1,000,000 audio recordings.11

The Bureau requested information concerning these issues, and the parties 

agree to conduct a “sizing exercise” to figure out how to produce the recordings.12

On April 3, following up on the conversation, the Respondents explained 

the emerging technical difficulties associated with the audio recordings, explained 

that given the volume of call recordings, Respondents would not have the 

resources to identify responsive audio recordings.  Respondents offered ways to 

9 Declaration of D. Stein, ¶ 3, attaching as Ex. 1 March 31, 2017 Email from J. 
Meade. 
10 Declaration of D. Stein, ¶ 4. 
11 Id. 
12 Id. 
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limit the scope of their production for consideration by the Bureau.13

On April 10, in response to and consistent with the sizing exercise 

discussed between the parties, the Bureau asked for more information about the 

length of the audio recordings to better understand the technical issues associated 

with their production.14

3. First and Second Productions. 

On April 13, the Respondents provided their first production.15  On April 

21, Mr. Meade from the Bureau sent an email indicating how it believed the 

Respondents’ responses were deficient and threatened a motion for contempt.16

The Bureau made no mention of the audio recordings.   

The same day, counsel for the Respondents explained that it had received 

no notice of the deficiencies, and that they were a “small company, devoting as 

many resources as possible to comply with the CID. There is no gamesmanship 

taking place.”17  The Respondents also offered four possible solutions to the 

deficiencies identified.18

13 Id. at ¶ 5, April 3, 2017 Email from D. Stein, attached as Ex. 2 thereto. 
14 Id. at ¶ 6, April 3, 2017 Email from J. Meade, attached as Ex. 3 thereto. 
15 Id. at ¶ 7. 
16 Declaration of D. Stein, ¶ 8, April 21, 2017 Email from J. Meade, attached as 
Ex. 4 thereto. 
17 Id. at ¶ 9, April 21, 2017 Email from D. Stein, attached as Ex. 5 thereto. 
18 Id. 
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Later on April 21, the Respondents sent out a supplemental production.19

4. Confusion Regarding The Audio Recordings. 

On April 24 and 25, the Respondents communicated with the Bureau about 

the vast number of audio recordings they had, their difficulty in sorting them, 

reviewing them, and what steps the Respondents could take to limit the scope of 

the recordings.20  The Respondents provided spreadsheets containing some details 

for the Bureau to consider and reiterated their prior proposal to the Bureau: 

As we discussed, you are considering whether to provide us with 
search terms, so we may size and review these files. I have suggested 
that you randomly select 100 calls for the first round of review. 
Either way, we would like to be able to review any document or data 
for responsiveness and privilege prior to production. Given the very 
substantial cost to review and analyze these files, we are unable to 
efficiently determine which of these calls might be responsive to the 
CFPB’s demand without pairing down the list in some manner. 

A simple review of 100 files might give us the comfort we need with 
these concerns. Or, a review by search term might pair down the list 
to a manageable number. 

I will await your reply. I am available the remainder of the week if 
you would like to discuss further.21  (Emphasis added.) 

Mr. Meade responded that he would review the spreadsheets and see if they 

can “come up with any ideas.”22

19 Id.  at ¶ 10, April 21, 2017 Email from D. Stein, attached as Ex. 6 thereto. 
20 Id. at ¶ 11-12, April 24, 2017 Email from D. Stein, attached as Ex. 7 thereto & 
April 25, 2017 Email from D. Stein, attached as Ex. 8 thereto. 
21Id. at ¶ 13, April 26, 2017 Email from D. Stein, attached as Ex. 9 thereto 
(emphasis added). 
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The Respondents also sent supplemental productions on April 24 and May 

8.  On May 10, Mr. Meade noted that certain data fields were missing and 

demanded that they be updated immediately.23

The parties continued to work through technical issues related to the 

Respondents’ responses, but the Bureau made no mention whether it would limit 

the scope of its request for the audio recordings. 

Nicholas Lee from the Bureau then contacted counsel for the Respondents 

on May 15 to ask when the audio recordings would be produced, but never 

explained the Bureau’s position on the Respondents’ requests to find ways to limit 

the scope of the audio recordings to produce.24

On May 18, counsel for the Respondents expressed confusion about the 

Bureau’s position and explained what the parties had discussed in April.25

The Bureau replied that the Respondents “can simply provide Bureau with 

all the files,” ignoring the privilege and responsiveness issues.26

Importantly, the Bureau did not reject the Respondents’ prior proposals. 

22 Declaration of D. Stein, ¶ 14, April 26, 2017 Email from J. Meade, attached as 
Ex. 10 thereto. 
23 Id. at ¶ 16, May 10, 2017 Email from J. Meade, attached as Ex. 11 thereto. 
24 Id. at ¶ 17, May 15, 2017 Email from N. Lee, attached as Ex. 12 thereto. 
25Id. at ¶ 18, May 18, 2017 Email from D. Stein, attached as Ex. 13 thereto. 
26 Id. at ¶ 19, May 18, 2017 Email from N. Lee, attached as Ex. 4 thereto. 
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5. Motion for Contempt Filed. 

Instead of continuing to work with the Respondents, or at least recognizing 

the confusion regarding how to handle the audio recordings, the Bureau filed this 

Motion for Contempt on May 19.  On May 26, counsel for the Respondents again 

reaffirmed their willingness to work with the Bureau: 

Although we have proposed less burdensome means to achieve compliance 
with the CID, the Bureau has yet to respond to the ideas that have been 
proposed, nor has it rejected any of these proposals. We are ready, willing 
and able to further discuss and confer on the matter, and would like to do so 
as soon as possible. 
* * * * 
In the meantime, I would like to determine whether you feel there are any 
issues outstanding, other than the voice recordings.  If so, then we desire to 
get them resolved immediately.  And, we would like to resolve the matter of 
the voice recordings without the need for court involvement or further 
delay.  There is no reason to defer this until the mid-July hearing.  We 
remain willing to engage in good faith dialogue.  If your message below is 
indicative of a proposal, related to search terms, then lets discuss how this 
will be accomplished.  I am sure you would agree that these matters are 
better discussed and worked through verbally, and not through emails.27

6. The Parties Reach An Understanding Regarding The 
Audio Recordings 

After further discussions and proposals by the Respondents, the parties have 

tentatively resolved the audio recording issue.  The Respondents will produce all 

audio recordings which might relate to parties it contracts with (Harbour or 

otherwise), but will exclude known telephone numbers associated non-Harbour 

27 Id. at ¶ 20, May 26, 2017 Emails Between D. Stein and N. Lee, attached as Ex. 
15 thereto. 
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properties and calls with lawyers or intra-office calls.28

In fact, pursuant to the agreement reached between the parties, the Bureau 

issued a modified CID on June 8, 2017 to encompass all calls that would have 

previously been non-responsive.29  The Respondents expect to produce all 

responsive calls to the Bureau by June 16, 2017. 

7. Continued Cooperation And Compliance 

Even after the Bureau filed its Motion for Contempt, the Respondents have 

worked diligently to respond to the Bureau’s demands.  They modified their 

interrogatory responses to remove/clarify objections, provided updated data with 

the data fields requested, explained any missing data, and continued to keep the 

Bureau apprised of any technical issues they have encountered.  The Respondents 

expect to have fully responded to everything the Bureau has demanded well 

before the scheduled hearing related to this matter. 

The Respondents are small companies with one IT employee, who has 

spent approximately 150 hours working on responding to the CIDs.30  Despite 

their limited resources, the Respondents have fully cooperated and not withheld 

any non-privileged documents.31

28 Declaration of D. Stein, ¶ 21. 
29 June 8, 2017 Modified CID, attached hereto as Exhibit B. 
30 Declaration of Edward Henderson, ¶ 4, attached hereto as Exhibit C. 
31 C. Cobbs Declaration, ¶ 4, attached hereto as Exhibit D; M. Richards 
Declaration, ¶ 4, attached hereto as Exhibit E. 
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V. STANDARD OF REVIEW 

“In order to hold a litigant in contempt, the movant must produce clear and 

convincing evidence that shows that he violated a definite and specific order of 

the court requiring him to perform or refrain from performing a particular act or 

acts with knowledge of the court’s order.”  Elec. Workers Pension Trust Fund of 

Local Union #58 v. Gary’s Elec. Serv. Co., 340 F.3d 373, 379 (6th Cir. 2003) 

(internal citations and quotations omitted). 

“Clear and convincing evidence is a not a light burden and should not be 

confused with the less stringent, proof by a preponderance of the evidence.”  Id. 

(citing Consol. Coal Co. v. Local Union No. 1784, United Mine Workers of Am., 

514 F.2d 763, 766 (6th Cir. 1975)).  

“Once the movant establishes his prima facie case, the burden shifts to the 

contemnor who may defend by coming forward with evidence showing that he is 

presently unable to comply with the court’s order.”  Id.  (citing United States v. 

Rylander, 460 U.S. 752, 757, 75 L. Ed. 2d 521, 103 S. Ct. 1548 (1983) (“where 

compliance is impossible, neither the moving party nor the court has any reason to 

proceed with the civil contempt action. It is settled, however, that in raising this 

defense, the defendant has a burden of production.”)).  

The non-moving party must then show in detail why he or she is unable to 

comply with the court’s order.  Id.   
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When evaluating a non-moving party’s failure to comply with a court order, 

a court considers whether the defendant “took all reasonable steps within [his] 

power to comply with the court’s order.”  Id.  (Internal citations omitted).   

Here, the Respondents have taken all reasonable steps to comply with the 

Court’s order requiring them to respond to the CIDs. 

VI. LAW AND ARGUMENT 

A. Any Alleged Past Noncompliance Cannot Be The Basis Of 
Contempt. 

The Bureau seeks monetary fines and a contempt of court finding to compel 

compliance by the Respondents, not to punish Respondents.32

Its Motion cannot be the basis to impose fines for alleged past 

noncompliance.  See Wheeler v. Collier (In re Wheeler), 596 Fed. Appx. 323, 325-

326 (5th Cir. 2015) (civil contempt does not punish past conduct, and instead 

seeks to coerce compliance). 

This distinction is important for two reasons. 

First, the Bureau discusses various events occurring long before it filed its 

Motion for Contempt, including matters that the Bureau itself acknowledges were 

resolved before it filed its Motion.33

Second, the Respondents have continued to work to fully comply with the 

32 Bureau’s Motion for Contempt, 1 (Doc. 32-1, PageID # 651). 
33 See Affidavit of N. Lee, ¶ 6. 
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Bureau’s requests, even after the Motion for Contempt was filed.  This is 

especially the case with the audio recording issue raised by the Bureau.  The 

Bureau has issued a modified CID on June 8, 2017, and the Respondents expect to 

fully comply by June 16, 2017. 

When considering this Motion, any past issues related to compliance that 

have been resolved cannot be the basis of a contempt finding.   

B. The Bureau Cannot Meet Its High Burden For Contempt. 

The Bureau seeks to create a precedent for its investigations that 

respondents must fully comply according to the Bureau’s subjective standards or 

else risk contempt.  There is no legal support for such a standard. 

The Bureau has the high burden of showing by “clear and convincing 

evidence” that the Respondents have violated a “definite and specific order of 

the” Court.  Elec. Workers Pension Trust Fund of Local Union #58, 340 F.3d at 

379 (emphasis added).  It simply cannot meet that burden.   

Here, after deciding the jurisdictional issues, the Court ordered the 

Respondents to “comply with the CIDs.”34  The Respondents have done just that.   

But there are practical challenges with massive document productions like 

the one at issue here.  And the CIDs specifically acknowledge such issues: 

If you believe that the scope of the search or response required by 
this CID can be narrowed consistent with the Bureau’s need for 

34 Court’s February 16, 2017 Order, 12 (Doc. 19, PageID # 477). 
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documents or information, you are encouraged to discuss such 
possible modifications, including modifications of the requirements 
of these instructions, with [the Bureau].35

Going further, the “Certificate of Compliance” that the Bureau asks parties 

to sign only requires a “diligent search” and only based on that search do parties 

have to certify that they have provided all responsive information and 

documents.36

The Respondents have conducted a diligent search and provided all 

responsive information and then discussed any technical issues and ways to 

narrow the scope of the CIDs where appropriate—just as the CIDs state.37

It is important to note that the Respondents have not refused to provide any 

information or documents and are not even arguing here that the CIDs are overly 

burdensome.38  They have agreed to fully cooperate and provide every piece of 

information they can.  But they have asked to work with the Bureau to ensure they 

are providing the information in a form and manner the Bureau prefers. 

As discussed above, the Bureau has issued a modified CID with respect to 

the audio recordings, and Respondents have provided updated responses and 

documents to the interrogatories and document requests. 

35 CID to NAA (Doc. 1-8, PageID # 158); CID to NAM (Doc 1-9, PageID # 209). 
36 CID to NAA (Doc. 1-8, PageID # 162-163); CID to NAM (Doc 1-9, PageID # 
212-213). 
37 C. Cobbs Declaration, ¶ 5; M. Richards Declaration, ¶ 5. 
38 C. Cobbs Declaration, ¶ 6; M. Richards Declaration, ¶ 6. 
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In fact, it remains unclear why the Bureau even filed this Motion given all 

of the efforts that the Respondents have made to comply and all of their 

assurances that they would not withhold anything from the Bureau.  The Bureau’s 

Motion only adds to the burden on the Respondents’ limited resources.   

Although the trial court’s order indicated a March 27, 2017 response date, 

even the Bureau acknowledged that it was only after the Sixth Circuit declined to 

stay compliance pending appeal on March 31, 2017 that the parties could truly 

begin working on responding to the CIDs.39

The Bureau also acknowledged the technical issues associated with 

responding to the CIDs and how time-intensive responding would be.40

The Respondents have—and continue—to respond in good faith.     

The CFPB cannot show by “clear and convincing evidence” that the 

Respondents have violated a “definite and specific order of the” Court.  

Accordingly, the Bureau’s Motion for Contempt should be denied. 

C. The Respondents Took All Reasonable Steps To Comply With 
The Bureau’s Expansive CIDs. 

Assuming that the Bureau can meet its high burden to show contempt, 

which it cannot, the Respondents can still avoid contempt by showing that they 

39 Bureau’s Motion for Contempt, 2, n.5 (Doc. 32-1, PageID 652); Declaration of 
D. Stein, ¶ 3, March 31, 2017 Email from J. Meade, attached as Ex. 1 thereto. 
40 Id. 
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are presently unable to comply with the Court’s order.  Elec. Workers Pension 

Trust Fund of Local Union #58, 340 F.3d at 379. 

Importantly, in analyzing Respondents’ ability to currently comply, the 

Sixth Circuit has held that no contempt exists where respondent “took all 

reasonable steps within [his] power to comply with the court’s order.”  Id.   

The Eastern District has previously found no contempt of an order requiring 

a document production where the responding party ran into ordinary “technical 

issues reasonably associated with a large document review” and where they 

“worked in good faith to resolve and explain the cause of their technical 

problems.”  Coupled Prods., LLC, 2010 U.S. Dist. LEXIS 100520, 6-7. 

Here, the Respondents have taken all reasonable steps to comply with the 

Court’s Order.  It has provided all information it can within its possession, but has 

run into technical issues that it continues to work on with the Bureau.  That is not 

a basis for contempt. 

The Respondents have provided details above about how they complied, but 

below is a brief overview of some of the key issues raised by the Bureau and how 

the Respondents have taken reasonable steps to comply. 

1. The Bureau demanded production of more than 1,000,000 
voice recordings without prior review for privilege or 
responsiveness. 

The Bureau’s Motion spends a significant time discussing the lack of audio 
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recordings.41  This is a moot issue given that the Bureau issued a modified CID on 

June 8, 2017 (after it filed its Motion) and the parties have worked out a way for 

the Respondents to produce the recordings without devoting thousands of hours to 

review them.  The Respondents expect to have produced the audio recordings by 

June 16, 2017.  Significantly, as discussed above, Respondents took all reasonable 

steps to comply with the Bureau’s requests regarding the audio recordings. 

The Respondents made the Bureau aware of their concerns regarding the 

high volume of calls (close to 1,000,000 calls) and asked the Bureau to “consider 

reducing the scope of this request, so we can focus on substantive 

communications having to do with sales, pricing and marketing of Harbour 

properties[.]”42

According to the CIDs, this is exactly what the Bureau encouraged the 

Respondents to do: 

If you believe that the scope of the search or response required by 
this CID can be narrowed consistent with the Bureau’s need for 
documents or information, you are encouraged to discuss such 
possible modifications, including modifications of the requirements 
of these instructions, with [the Bureau].43

Ultimately, the parties conferred and came to an understanding, including 

the Bureau modifying its CIDs on June 8, 2017 to include non-Harbour calls.  

41 Bureau’s Motion for Contempt, 2-3, 5 (Doc. 32-1, PageID # 652, 653, 655). 
42 Declaration of D. Stein, ¶ 5, April 3, 2017 Email from D. Stein, attached as Ex. 
2 thereto. 
43 CID to NAA (Doc. 1-8, PageID # 158); CID to NAM (Doc 1-9, PageID # 209). 
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This is precisely the procedure outlined by the Bureau and shows that 

Respondents took all reasonable steps to comply. 

2. The Bureau Wanted Respondents To Withdraw Their 
Objections To The Interrogatories, and They Did. 

The Bureau appears to take issue with the Interrogatories only because the 

Respondents preserved certain objections.44  To alleviate the Bureau’s concerns, 

the Respondents withdrew their objections in updated responses on May 24, 2017.  

Notably, the Respondents have always agreed to provide all of the 

information requested in the interrogatories.  Again, these are no ordinary 

interrogatories found in typical litigation.  They include such requests as creating

a diagram for data flow and system architecture and creating a spreadsheet 

explaining how certain databases work by including 15 different types of 

information.45

Despite these expansive requests, the Respondents have agreed to provide 

every piece of information available to it.  Thus, no basis for contempt exists with 

respect to the interrogatories. 

3. The Bureau demanded production of information and 
documents that did not exist. 

The Respondents have provided over 2,500 documents totaling over 8,000 

44 Bureau’s Motion for Contempt, 4 (Doc. 32-1, PageID # 654). 
45 CID to NAA (Doc. 1-8, PageID # 148-149); CID to NAM (Doc 1-9, PageID # 
198-199). 
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pages, which include both emails and data compilations.   

Other than the audio recordings, which are now a moot issue, the Bureau 

does not appear to have any remaining issues with the documents or information 

provided.  Rather, the Bureau appears to take issue with certain data fields 

contained within some documents that the Respondents had to populate. 

As with the other requests, these are not typical document requests found in 

litigation where parties have to produce information kept in the ordinary course of 

business.  Here, the Bureau’s CIDs require the Respondents to generate 

information and in some cases to write code into a spreadsheet in order for it to 

populate with the information the Bureau seeks.  Where certain information does 

not exist electronically or in one place, the Bureau asked the Respondents to go 

find it and create it.46

When the Respondents had responsive information to produce, the Bureau 

required it to be formatted and for certain data fields to exist in a given document. 

For example, in one request, the Bureau requested 36 data fields, including 

information such as front-end debt-to-income ratio, back-end debt-to-income 

ratio, down payment exceptions.47

46 Declaration of D. Stein, ¶ 22, April 26, 2017 Email from J. Meade attached 
thereto as Ex. 16. 
47 CID to NAA (Doc. 1-8, PageID # 152-153); CID to NAM (Doc 1-9, PageID # 
203-204). 
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One of the deficiencies identified by the Bureau here is that certain data 

fields appear not to be populated.  But the Respondents have explained to the 

Bureau that data errors occurred as a result of aggregation, conversion and 

transmission of the data.  Some data was corrupted years ago.48  But the 

Respondents have corrected all errors that it could.49

Some of the other missing data was never entered into the electronic 

databases in the first place, so it could not be populated by electronic means.  

After incurring great time and expense, the Respondents pulled hard copy 

documents, reviewed them, extracted available information from them, and 

proffered them to the Bureau on June 8, 2017.50  It is also noteworthy that 

Respondents identified several distinct data platforms for the Bureau, and 

discussed the fact that the reports from these systems would not easily be 

merged.51  The Bureau then indicated its willingness to accept distinct reports 

from these different systems, so long as the reports were prepared in their native 

formats.52  The Respondents have complied.53

48 Declaration of D. Stein, ¶ 23. 
49 Id.  
50 Id. at ¶ 24. 
51 Id. at ¶ 25. 
52 Id. 
53 Id. 
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The Respondents also identified those instances in which they did not have 

any data to populate.54

The only issue remaining with respect to the data involves up to 30,000 

worksheets that include a “score,” which the Respondents have offered to produce 

in full.55  But the Bureau wants the Respondents to write a script to extract the 

score on those worksheets and then populate them into an existing worksheet.56

Regardless, Respondents have offered to find a way to produce the information.57

Accordingly, Respondents have taken all reasonable steps to comply with 

the Bureau’s CIDs related to documents and data. 

4. Technical Deficiencies Insufficient To Warrant Contempt  

Everything discussed above shows all the extraordinary steps taken by the 

Respondents to comply with the Bureau’s demands.  But it also highlights why 

the Eastern District of Michigan has previously held that technical deficiencies in 

a document production should not be a basis for contempt.   

Ordinary document productions can present their own challenges, but this is 

no ordinary document production.  It involves a massive amount of information 

across four different databases and required the Respondents to create and 

populate certain information. 

54 Declaration of D. Stein, ¶ 26. 
55 Id. at ¶ 27. 
56 Id. at ¶ 27. 
57 Id. at, ¶ 29. 
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Here, the Respondents “have continued to resolve technical issues 

reasonably associated with a large document review. The Respondents represent 

that they have worked in good faith to resolve and explain the cause of their 

technical problems,” so “this Court has no reason to impute bad faith on [the 

Respondents].”  Coupled Prods., LLC, 2010 U.S. Dist. LEXIS 100520, at *6-7.  

Accordingly, the Court should deny the Bureau’s Motion for Contempt. 

VII. CONCLUSION 

The only substantive issue remaining involved the production of audio 

recordings.  The Bureau just issued a modified CID on June 8, 2017, which the 

Respondents expect to comply with by June 16, 2017.  That is no longer an issue.  

The other remaining issues are technical in nature and typical in document 

productions of this size and do not form the basis of contempt.  These issues are 

not the result of a refusal to provide information to the Bureau. 

The Bureau cannot satisfy by clear and convincing evidence that the 

Respondents violated an order of this Court.  Even if it could, the Respondents 

have taken all reasonable steps to comply with the Court’s orders and the 

Bureau’s CIDs. 

For these reasons and the reasons stated above, NAA and NAM respectfully 

request that the Court deny the Bureau’s Motion for Contempt. 
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Respectfully submitted, 

/s/ David K. Stein  
Drew H. Campbell (Ohio # 0047197)  
dcampbell@bricker.com 
David K. Stein (Ohio # 0042290) 
dstein@bricker.com 
Ali I. Haque (Ohio # 0087860) 
ahaque@bricker.com 
BRICKER & ECKLER LLP
100 South Third Street 
Columbus, Ohio  43215 
Tel.: (614) 227-2300 
Facsimile: (614) 227-2390 

Amy Sabbota Gottlieb (P67020) 
DICKINSON WRIGHT PLLC 
2600 West Big Beaver Rd. Suite 300 
Troy, MI 48084 
(248) 433-7286 
agottlieb@dickinsonwright.com 

Counsel for Respondents National Asset 
Advisors LLC and National Asset 
Mortgage LLC
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing document was filed with 

the Clerk of Courts using the ECF system, which will send notification of such 

filing to all attorneys of record on this 12th day of June, 2017.

 /s/ David K. Stein  
David K. Stein (Ohio # 0042290) 
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