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August 22, 2017
By electronic delivery to:
Cfpb_overdraft_forms@cfpb.gov
The Honorable Richard Cordray
Director
Bureau of Consumer Financial Protection
1275 First Street, N.E.
Washington, DC 20002
Re:

Potential Prototype Overdraft Opt-in Model Forms and “Data Point: Frequent
Overdrafters”

Dear Director Cordray:
The American Bankers Association1 (ABA) writes in response to the Bureau of Consumer
Financial Protection’s (Bureau) publication on August 4, 2017, of the overdraft research report,
“Data Point: Frequent Overdrafters”2 (Data Point), and its release of four prototype overdraft
disclosure forms (Prototype Disclosures or Prototypes).3 ABA appreciates the Bureau’s
recognition of the need for adequate study of consumer experiences with overdraft protection as
central to its consideration of the consumer value of any particular regulatory action. As we have
done in the past, we offer in this instance comments on the Data Point and the Prototype
Disclosures and make suggestions for additional data development and analysis, with the shared
goal of promoting the use of constructive and representative information that fairly represents
consumer experience with debit overdraft products.
The Data Point relies on old data from a small number of large banks
Unfortunately, the Bureau’s study falls short of that goal. The data reported in the Data Point
reflect transactions conducted five to six years ago under a different set of bank practices and
consumer experiences; the data also reflect the overdraft programs offered by a small number of
large “study” banks, whose practices may not be representative of the entire banking industry. As
the Bureau continues its work on overdraft, we urge the Bureau to address these shortcomings to
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ensure policy decisions are informed by current and adequate information and that Bureau
research reports provide a current, accurate, and fair depiction of consumers’ experience with
overdraft protection services across the industry. Designing regulatory programs for the
thousands of banks of all sizes that offer debit overdraft programs, based upon the experiences
involving a handful of very large banks, runs the high risk of missing important elements of the
overdraft market on which millions of customers rely.
The Data Point reports on transactions that occurred between January 2011 and June 2012—five
to six years ago.4 Today, there are more opportunities for consumers to use alternative products
should they so choose, avoid overdrafts, or be sure to have an overdraft product whose features
they have selected. Options to manage accounts to avoid overdrafts include signing up for lowbalance alerts and monitoring balances online and using mobile applications. A 2016 report by
the Federal Reserve found that 62 percent of users of mobile banking services with smartphones
reported using their phone to check account balances or available credit before making a large
purchase.5 Of those who checked their balance or available credit, 50 percent reported that they
decided not to buy an item because of the amount of money in their bank account or the amount
of their available credit.6 Consumers can—and do—use the information available to them to
make informed financial decisions, including the decision to rely upon overdraft protection.
Bank practices also have changed, some significantly, since the data used in the Data Point were
generated. As predicted in a 2010 ABA Overdraft Task Force Report, in the years since
implementation of the opt-in rule, banks have evaluated their legal obligations and the markets
they serve and have used this information to design or redesign their own overdraft programs.
The process has yielded a variety of overdraft protection programs that fairly and transparently
respond to consumer needs, promote free choice, and encourage competition.7 A 2013 ABA
survey of bank overdraft practices found that 73% of responding banks waive fees when a
transaction results in a negative balance that is within a de minimis threshold, and 68% impose a
cap on total overdraft fees per day, which limit the number of fees incurred.8 However, the Data
Point’s analysis of transaction data from 2011-2012 does not seem to reflect these changes and
their impact on consumers.
Additionally, all of the few banks in the Bureau’s study (during the time that information was
gathered for the study) posted transactions in high-to-low or chronological order, according to
the Data Point.9 Over the past several years, many banks have adopted policies to post
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transactions in low-to-high order or otherwise changed their posting order. These changes in
bank overdraft practices have reduced the number of overdrafts incurred by customers, the
number of frequent users of overdraft, and other data relevant to the Bureau’s examination of
overdraft.
It is again worth emphasizing—since it is a major analytical shortcoming—the Data Point also
reports only about the consumer transaction activity and overdraft programs of “several large
banks” that are under the Bureau’s supervisory authority—as we understand it, perhaps no more
than eight banks, and each with over $10 billion in assets.10 Moreover, it appears that the Bureau
relied upon the supervisory process to gather these data. As we have commented previously, the
use of the supervisory process to gather data undermines the transparency and utility of the
information available for public analysis and deliberation. Not only are the identities of the banks
unknown, the Bureau has relied upon supervisory confidentiality to limit the data that can be
reported. Thus, the data reported consist largely of an unverified non-publicly exposed summary
with descriptions of unexamined statistics, seriously limiting opportunities for peer review and
public corroboration.
Surprisingly, the data do not reflect transaction and overdraft activity in consumer checking
accounts held by community banks or credit unions, a serious departure from the perspective of
regulatory practice that we would all hope to be relevant to the entire industry and its customers.
We do understand that in November 2014, the Bureau ordered three core processors, Fiserv, FIS
Global, and Jack Henry, to provide anonymized transaction data as well as information about the
overdraft program services each core processor provides to its depository institution customers.
The Data Point, however, fails to mention these data or the Bureau’s plans to report on them.
As we have also noted on other occasions,11 policy decisions concerning overdraft should reflect
the diversity of overdraft programs – and the range of consumer experiences with them – offered
by institutions of all sizes and types. To the extent that the Bureau intends to engage in a more
ample and constructive review of overdraft products, we urge the Bureau to publish at the
conclusion of its study a final report that makes available for public engagement all of the data
collected and describes its research methodologies and findings in a transparent, objective, and
well documented manner.
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Additional restrictions on overdraft could push consumers out of banking system
In 2013, ABA asked the Bureau to study the demographics of regular users of overdraft,12 the
people who are most familiar with the product. We appreciate that the Bureau has taken some
initial steps in that regard, and we urge the Bureau to study the current attitudes and activities of
those users more fully. Unsurprisingly, the Data Point found in its initial work that many
frequent users of overdraft have lower credit scores, are more likely to be “credit constrained,”
and are less likely to have a general purpose credit card than infrequent or non-users of
overdraft.13 The Data Point, however, refutes the notion that frequent users are from vulnerable
groups. The data show that frequent users of overdraft are not young (median age is
approximately 37) and are not limited to residing in low-income neighborhoods (median
neighborhood income is approximately $54,000).14
These findings are consistent with the findings of recent ABA-sponsored research. A paper
issued in April 2017 found that middle-income consumers (those with greater than $60,000 in
annual deposits) use overdraft protection at higher rates than do lower-income consumers (below
$24,000 in annual deposits).15 Similarly, a 2013 ABA-sponsored survey by public opinion
researcher Mark Mellman (2013 Consumer Survey) found that over half of frequent users of
overdraft have income of at least $50,000 per year and that regular users are well educated. The
survey found that 74% of frequent users have had at least “some college” and nearly half, or
47%, are college graduates.16 We have been happy to share this research with the Bureau, to add
to the important information gathering in which the Bureau has been engaged.17
Inadequately studied—though again we appreciate the beginning of the effort—by the Data Point
(and largely overlooked by the overdraft research reports issued by the Bureau to date) is
information about why frequent users use the product, what they understand about their ability to
opt in and out (and whether they have ever sought to exercise their opt out right), their reasons
for choosing overdraft protection over available alternatives, and their options for covering shortterm liquidity needs if access to overdraft is restricted. Too many studies examine attitudes of
people who never or rarely use overdraft services. What are the attitudes of those customers who
know overdraft products the best? We urge the Bureau to conduct this survey research, which we
believe will be consistent with the data generated by the ABA 2013 Consumer Survey. That
survey shows that nearly half of frequent users opted in to the product to ensure that important
12
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bills were paid, a third opted in to avoid the embarrassment or frustration of having charges
declined on their debit card, and a third opted in to avoid fees charged by businesses for bounced
checks.18 The survey also found that a majority of frequent users know they can opt out at any
time, but 77% had not considered opting out.19 These results demonstrate that consumers receive
significant value from access to overdraft services.
An important question to be answered by the Bureau is where regular users will turn for
emergency funds if they no longer have access to overdraft protection. The Data Point’s
demographic findings show that available options would be limited: the frequent users identified
in the Data Point have lower credit scores, are more likely to be “credit constrained,” and are less
likely to have a general purpose credit card than infrequent or non-users of overdraft.20 These
findings are consistent with the 2013 Consumer Survey which asked respondents to review a list
of possible alternatives and to indicate whether they would be likely to use each one. Their
responses underscored the fact that by restricting access to overdraft protection, consumers
would have significantly fewer viable options. Only 21% of regular users stated they might rely
on a home equity loan, and 18% might use a credit card advance. Moreover, frequent users
report few acceptable choices outside the banking system; fewer than 10% expressed willingness
to go to nonbanking lenders. The alternative identified by a majority, or 56%, of frequent users
was turning to borrowing from family or friends, a challenging solution for a variety of
reasons.21
The demand for short-term, small dollar credit is significant, real, and cannot be wished or
regulated away. According to a study by the Federal Reserve, nearly half of Americans—46%—
could not cover an emergency expense that costs $400 without selling a possession or borrowing
money.22 People of all walks of life rely upon overdraft and other short-term credit products to
meet small dollar account shortfalls. Reducing access to overdraft protection will force people to
make greater use of other, less preferred alternatives. Absent compelling evidence of knowledge
gaps or that consumers tend to use the product irrationally – neither of which has been
demonstrated during the Bureau’s five-year study of overdraft – ABA believes that people
should be assumed to be the best judges of what is in their best interests and should remain free
to choose.
We also recommend that the Bureau examine the impact that additional restrictions on overdraft
services would have on the availability of “free” checking accounts and no-minimum balance
requirements. The availability of such accounts has opened access to the banking system to
millions of new customers. However, these “free” accounts, under pressure from the application
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of the Durbin Amendment to interchange revenue, declined from 76 percent of checking
accounts in 2009 to 39 percent of checking accounts in 2012, according to a survey by
Bankrate,23 demonstrating that their availability is sensitive to regulatory restrictions on related
deposit account costs. Additional regulation of overdraft services could reduce availability of
such accounts even further. As fewer consumers can access free and no-minimum checking
accounts, many may consider dropping out of the banking system and relying instead on more
expensive and less convenient non-bank check cashers and money transmitters.
The Bureau must use rulemaking and the Paperwork Reduction Act’s standard clearance
process as it considers the Prototype disclosures
Banks are committed to ensuring that customers are able to understand and make informed
choices about overdraft protection. Financial institutions conduct extensive research on when and
how people want to receive information. Therefore, we support the Bureau’s initiative of
suggesting four new prototype opt-in forms, and look forward to working with the Bureau as it
tests customer reaction to the new forms, particularly with regard to how they may improve
customer understanding of the opt-in decision.
In the blog post introducing the Prototypes, the Bureau invited the public to “take a look for
yourself and tell us what you think” in an email.24 This appears to sidestep the purposes and
requirements of the Paperwork Reduction Act’s procedures.25 Those procedures are designed to
enhance public disclosure and agency transparency through a consistent program of public
interaction. While we appreciate and support the Bureau’s interest in feedback on the Prototype
Disclosures, it is clear that the Bureau must engage in regular statutory process to adopt any of
the new Prototypes—a process supported by ample public disclosure of data showing how the
new disclosure improves consumer understanding when compared to the existing opt-in
disclosure, the Model Form A-9 (Model Form). Simply soliciting emailed comments on the
Prototypes does not suffice, since it provides inadequate information to the public and does not
provide for the full disclosure of public input that would foster an appropriate public
deliberation.
The Board of Governors of the Federal Reserve System (Federal Reserve) adopted the Model
Form through Administrative Procedure Act (APA) rulemaking and only after conducting
extensive consumer testing.26 Use of this form has helped ensure that the pricing of overdraft
23

Claes Bell, Checking Account Fees Rise But Less Steeply, BANKRATE.COM,
http://www.bankrate.com/finance/checking/checking-account-fees-rise-but-less-steeply-1.aspx (last visited Aug. 22,
2017).
24
Blog Post, Gregory Evans & Gary Stein, Bureau of Consumer Fin. Prot., Know Before You Owe: We Are
Designing New Overdraft Disclosure Forms, https://www.consumerfinance.gov/about-us/blog/know-you-owe-weare-designing-new-overdraft-disclosure-forms/ (Aug. 4, 2017).
25
Paperwork Reduction Act of 1995, 44 U.S.C. § 3501 et seq.
26
See 15 U.S.C. § 1693b(b) (“model clauses shall be adopted after notice duly given in the Federal Register and
opportunity for public comment in accordance with [the Administrative Procedure Act]”); Final Rule, Electronic
Fund Transfers, 74 Fed. Reg. 59,033 (Nov. 17, 2009) (hereinafter Overdraft Opt-in Final Rule).

6

protection remains simple and transparent to consumers. The Model Form requires the disclosure
of the fee charged for each overdraft transaction; any additional fees imposed if an account
remains in overdraft status, if applicable; and whether there are any limits on the number of
overdraft fees assessed. In addition, it requires the disclosure of other alternatives the bank offers
for covering overdraft transactions, including the statement that these alternatives “may be less
expensive than our standard overdraft practices.”
Moreover, Regulation E establishes a safe harbor from liability for institutions that use model
disclosures adopted by notice and comment rulemaking,27 and Regulation E and its commentary
significantly limit a bank’s ability to deviate from the model form in its own disclosure.
Regulation E states that the overdraft disclosure “shall be substantially similar to Model Form A9 . . . and may not contain any information not specified in or otherwise permitted by this
paragraph.”28 Therefore, until the Bureau amends Regulation E and adopts one of the Prototype
Disclosures as the new model disclosure, no bank can use one of the redesigned forms without
foregoing the safe harbor.
As noted above, the rulemaking to amend Regulation E in order to adopt a new opt-in disclosure
would require the development of a substantial record demonstrating that the new disclosure
improves consumer understanding when compared to the existing Model Form. Building this
record would require the Bureau to test the effectiveness of the Prototype disclosures, which, in
turn, will require compliance with the Paperwork Reduction Act’s (PRA) standard clearance
process. Use of a “generic” clearance would be inappropriate, as Office of Management and
Budget rules limit use of a generic clearance to collections relating to issues that do not concern
“substantive or policy issues”.29 Clearly, any change to the Model Form would be substantive
and policy-related and thus must be considered through use of the PRA’s standard clearance
process.
Initial feedback on the Prototype Disclosures
A critical threshold question is whether, under the existing Model Form, consumers lack
information necessary to make informed decisions regarding use of overdraft protection. It is far
from evident that consumers lack such information. To the contrary, the available evidence
strongly suggests that consumers make informed decisions relating to overdraft through use of
the existing disclosure form.
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ABA surveys have shown that frequent overdraft users are well aware of the fees involved, the
monthly and year-to-date fee information that is provided on their bank statements, and the fact
that they may opt out of overdraft protection at any time. The 2013 Consumer Survey found that
82% of frequent overdraft users know they will be charged a fee for overdrawing their account,
77% were aware that information about the amount of overdraft fees they have incurred is
included on their bank statement, and as noted previously, 63% were aware that they are able to
opt out of receiving overdraft protection at any time.30 These findings strongly suggest that the
current model disclosure is providing information necessary for bank customers to make
informed decisions regarding their use of overdraft protection.
In addition, we have two initial concerns with the text of the Prototypes. First, the Prototypes do
not clearly state that, if the customer has opted in to overdraft protection, then the bank pays the
overdraft at its discretion. Banks do not guarantee that they will always authorize and pay any
type of transaction that has resulted in a negative balance. If the bank does not authorize and pay
the overdraft, the transaction is declined. The existing Model Form makes the discretionary
nature of overdraft clear; the form states that the bank “pay[s] overdrafts at our discretion, which
means we do not guarantee that we will always authorize and pay any type of transaction.”31 The
Prototypes do not state that the bank pays an overdraft in its discretion and could leave
consumers with the inaccurate belief that, if the consumer has opted in to overdraft protection,
the bank will always pay the overdraft.
Second, the Prototype Disclosures do not make clear that, if the consumer has not opted in to
overdraft protection for ATM and debit transactions, then those transactions will, in nearly all
instances, be declined if the consumer has insufficient funds to cover them. The Prototypes have
removed the statement in the Model Form A-9 that, “We do not authorize and pay overdrafts for
the following types of transactions unless you ask us to . . . ATM transactions [; and] Everyday
debit card transactions.”32 In its place, the Prototypes provide text that suggests that a consumer
who has not opted in will have ATM and debit card transactions paid into overdraft without
incurring a fee. Specifically, the Prototypes describe how ATM and debit card transactions are
handled under opt-in and opt-out scenarios by contrasting the overdraft fee (which is bolded) that
will be charged if the consumer opts in to overdraft with a statement of “No Fee” if the consumer
has not opted in, without clearly stating that these transactions will not be paid into overdraft.
This contrast may leave the impression that the choice for the consumer is whether to incur a fee,
but that in either case the overdraft will be honored. This would be misleading.
Conclusion
ABA appreciates the Bureau’s continuing efforts to understand banks’ practices relating to
overdraft services and consumers’ use of these services prior to considering whether additional

30

2013 Consumer Survey, supra note 16, at 18.
Overdraft Opt-in Final Rule, 74 Fed. Reg. at 59,054 (app. A) (emphasis in original).
32
Id. (emphasis in original).
31

8

regulatory action is warranted. We welcome the opportunity to contribute to the Bureau’s
examination of this product that is valued by millions of bank customers.
We are concerned that the findings in the Data Point reflect transactions that occurred up to six
years ago—when bank overdraft practices differed significantly from today’s practices—and
transactions from only large banks. We urge the Bureau to correct these deficiencies in its
continuing analysis to ensure that policy decisions are based on recent data reflecting current
bank practices and consumer attitudes and preferences, and that the data are representative of all
banks in the United States.
We also urge the Bureau to study key questions regarding why frequent users use overdraft
protection, what they understand about their ability to opt in and out, and what their other options
are for covering short-term liquidity needs if access to overdraft is restricted. The Bureau should
also determine how further restrictions on overdraft services could reduce availability of free and
no-minimum checking accounts, potentially pushing certain consumers out of the banking
system. Any testing of the Prototype Disclosures must be done in an open and transparent
process using APA rulemaking and the PRA’s standard clearance process.
Ultimately, as the Bureau tests the Prototypes, it is critical that the Bureau demonstrate, with
publicly-revealed data, that any new disclosure is superior to the existing Model Form
disclosure, in that it improves customers’ understanding and informed decision making regarding
use of overdraft. In this regard, we have two initial concerns with the Prototype Disclosures.
First, the Prototypes do not clearly state that, if a customer has opted in to overdraft protection,
the bank pays the overdraft at its discretion. Second, the Prototypes do not make clear that the
bank will decline a debit or ATM transaction that results in insufficient funds if the customer has
not opted in.
We look forward to discussing these issues further with the Bureau as you continue your work on
overdraft.
Sincerely,

Virginia O’Neill
Senior Vice President, Center for Regulatory Compliance

Cc:

Gregory Evans
Senior Counsel
Gary Stein
Acting Assistant Director & Deposits Markets Program Manager
Daniel Smith
Assistant Director, Office of Financial Institutions and Business Liaison
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