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IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF NEW YORK  

 

 
LOWER EAST SIDE PEOPLE’S FEDERAL 
CREDIT UNION, on behalf of itself and its 
members, 

 
 Plaintiff, 
 
 v. 
 

DONALD J. TRUMP and  
JOHN M. MULVANEY, 

 
 Defendants. 
 

 
 
 
 
 

Civil Action No. 17-9536 (PGG) 
 

 

 

 

MOTION OF FORMER SENATOR CHRIS DODD, FORMER REPRESENTATIVE 
BARNEY FRANK, SENATOR SHERROD BROWN, AND REPRESENTATIVE 

MAXINE WATERS FOR LEAVE TO FILE AMICI CURIAE BRIEF IN SUPPORT OF  
PLAINTIFF’S MOTION FOR A PRELIMINARY INJUNCTION 

 
Amici curiae respectfully move for leave to file the attached brief in support of the 

Plaintiff’s motion for a preliminary injunction.  In support of this motion, they state: 

1. Amici are current and former members of Congress who are familiar with the Dodd-

Frank Wall Street Reform and Consumer Protection Act of 2010 (“Dodd-Frank”), Pub. L. No. 

111-203, 124 Stat. 1376.  Indeed, amici either participated in drafting Dodd-Frank and were 

sponsors of the legislation or currently serve as Ranking Members of the committees with 

jurisdiction over the federal financial regulatory agencies and the banking industry.  They are thus 

familiar with the critical role that the Consumer Financial Protection Bureau (“CFPB”) plays in 

the legislative plan that Congress put in place when it enacted Dodd-Frank to prevent future 

financial crises like the Great Recession of 2008, as well as with Congress’s considered decisions 

about how best to structure the CFPB so that it could play that critical role.  Significantly, based 

on their experiences, amici know that Congress drafted Dodd-Frank to make clear that the 
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Bureau’s Deputy Director would, in the event of a vacancy in the office of Director, serve as acting 

Director.  Only that structure is consistent with the independence that was so central to Congress’s 

design in establishing the Bureau as a primary protector for American consumers.  Amici thus have 

an interest in this case. 

2. This Court has “broad discretion” to allow third parties to file amicus curiae briefs.  

Auto. Club of N.Y. v. Port Auth. of N.Y. and N.J., No. 11-6746, 2011 WL 5865296, at *1 (S.D.N.Y. 

Nov. 22, 2011).  “The filing of an amicus brief should be permitted if it will assist the judge ‘by 

presenting ideas, arguments, theories, insights, facts or data that are not to be found in the parties’ 

briefs.’”  Northern Mariana Islands v. United States, No. 08-1572, 2009 WL 596986, at *1 

(D.D.C. Mar. 6, 2009) (quoting Voices for Choices v. Ill. Bell Tel. Co., 339 F.3d 542, 545 (7th Cir. 

2003)).  Courts have permitted third parties to participate as amici curiae when they “are of aid to 

the court and offer insights not available from the parties,” United States v. El-Gabrowny, 844 F. 

Supp. 955, 957 n.1 (S.D.N.Y. 1994), and when they have “relevant expertise and a stated concern 

for the issues at stake in [the] case,” District of Columbia v. Potomac Elec. Power Co., 826 F. 

Supp. 2d 227, 237 (D.D.C. 2011).  “The primary role of the amicus is to assist the Court in reaching 

the right decision in a case affected with the interest of the general public.”  Russell v. Bd. of 

Plumbing Examiners, 74 F. Supp. 2d 349, 351 (S.D.N.Y. 1999). 

3. The proposed, attached amici curiae brief plainly satisfies these standards.  In 

purporting to designate an acting Director of the CFPB, President Trump has cited the general 

authority that Congress has given to presidents under the Federal Vacancies Reform Act 

(“FVRA”), Pub. L. No. 105-277 § 151, 112 Stat. 2681 (1998), to temporarily fill vacant executive 

offices.  In support of that position, the Defendants argue that the FVRA allows the President to 

select an acting Director of the CFPB in the event of a vacancy.  See Defs.’ Opp’n to Pl.’s Mot. 
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for a TRO at 9-14, English v. Trump, No. 17-2534 (D.D.C. Nov. 27, 2017).  As members of 

Congress who were involved in the drafting and enactment of Dodd-Frank, amici are well 

positioned to explain why the Defendants’ position is at odds with the text, purpose, and history 

of that legislation, which provides—in mandatory terms—that the Bureau’s Deputy Director 

“shall” serve as acting Director “in the absence or unavailability of the Director.”  12 U.S.C. 

§ 5491(b)(5)(B).  Among other things, amici are particularly well positioned to explain Congress’s 

statutory plan for the CFPB, the independence that the Bureau was meant to exercise, and how 

those purposes would be undermined by allowing presidents to hand-pick, without the check of 

Senate confirmation, an acting Director of the Bureau when a vacancy arises. 

4. Counsel for the Plaintiff and counsel for the Defendants have consented to the filing 

of this brief. 

For the foregoing reasons, leave to file the attached amici curiae brief should be granted.  

A proposed order is enclosed with this motion. 

     Respectfully submitted, 

Dated:  December 14, 2017   /s/ David H. Gans     
      David H. Gans     
 

Elizabeth B. Wydra 
Brianne J. Gorod  
David H. Gans 
Brian R. Frazelle  
CONSTITUTIONAL ACCOUNTABILITY CENTER 
1200 18th Street, N.W., Suite 501 
Washington, D.C. 20036 
(202) 296-6889 
david@theusconstitution.org 
 
Counsel for Amici Curiae 
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INTEREST OF AMICI CURIAE1 

Amici are current and former members of Congress who are familiar with the Dodd-Frank 

Wall Street Reform and Consumer Protection Act of 2010 (“Dodd-Frank”), Pub. L. No. 111-203, 

124 Stat. 1376.  Indeed, amici either participated in drafting Dodd-Frank and were sponsors of the 

legislation or currently serve as Ranking Members of the committees with jurisdiction over the 

federal financial regulatory agencies and the banking industry.  They are thus familiar with the 

critical role that the Consumer Financial Protection Bureau plays in the legislative plan that 

Congress put in place when it enacted Dodd-Frank to prevent future financial crises like the Great 

Recession of 2008, as well as with Congress’s considered decisions about how best to structure 

the CFPB so that it could play that critical role.   

Significantly, based on their experiences, amici know that Congress drafted Dodd-Frank 

to make clear that the Bureau’s Deputy Director would, in the event of a vacancy in the office of 

Director, serve as acting Director.  Only that structure is consistent with the independence that was 

so central to Congress’s design in establishing the Bureau as a primary protector for American 

consumers.  Amici thus have an interest in this case.   

INTRODUCTION 

 On November 24, 2017, Richard Cordray resigned as Director of the Consumer Financial 

Protection Bureau (“CFPB”).  Prior to resigning, and pursuant to his authority under Dodd-Frank, 

see 12 U.S.C. § 5491(b)(5)(A), he appointed the Bureau’s Chief of Staff Leandra English (who 

had previously served in a number of leadership roles at the CFPB) as Deputy Director of the 

Bureau.  Under Dodd-Frank, the Bureau’s Deputy Director “shall . . . serve as acting Director in 

the absence or unavailability of the Director.”  12 U.S.C. § 5491(b)(5)(B).  Notwithstanding this 

                                                           
1 No person or entity other than amici and their counsel assisted in or made a monetary 

contribution to the preparation or submission of this brief.   
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clear and mandatory language, President Donald Trump has named Mick Mulvaney, currently 

head of the Office of Management and Budget, to serve as acting Director of the Bureau, 

purportedly pursuant to the Federal Vacancies Reform Act (“FVRA”), Pub. L. No. 105-277 § 151, 

112 Stat. 2681 (1998).   

The FVRA establishes procedures for temporarily filling vacant executive offices.  It 

begins with a default rule, under which “the first assistant to the office” automatically assumes its 

functions and duties temporarily in an acting capacity.  5 U.S.C. § 3345(a)(1); see N.L.R.B. v. SW 

Gen., Inc., 137 S. Ct. 929, 934-35 (2017) (“The general rule is that the first assistant to a vacant 

office shall become the acting officer.”).  This rule is “self-executing,” but the same section of the 

FVRA supplies three mechanisms by which “[t]he President may override that default rule.”  Id. 

at 940, 935; see 5 U.S.C. § 3345(a)(2), (a)(3), (c)(1).  As relevant here, one of those options is that 

the President “may direct a person who serves in an office for which appointment is required to be 

made by the President, by and with the advice and consent of the Senate, to perform the functions 

and duties of the vacant office temporarily in an acting capacity,” subject to certain time limits.  

Id. § 3345(a)(2). 

The FVRA’s procedures are generally “the exclusive means” by which vacant executive 

offices may be filled—but not when another statute “designates an officer or employee to perform 

the functions and duties of [the] specified office temporarily in an acting capacity.”  Id. 

§ 3347(a)(1)(B).  Dodd-Frank is just such a statute, as it designates the CFPB’s Deputy Director 

as the officer who is to perform the functions and duties of the Director in an acting capacity when 

the Director is absent or unavailable.  12 U.S.C. § 5491(b)(5)(B).  This alone, under the FVRA’s 

plain terms, means that the FVRA is not the exclusive means by which someone may become 

acting Director of the Bureau.  But Dodd-Frank does more.  Unlike similar statutes governing 

Case 1:17-cv-09536-PGG   Document 14-1   Filed 12/14/17   Page 8 of 28



3 
 

succession in other offices, it mandates that the Deputy Director “shall” serve as acting Director.  

Id.  This mandatory and unqualified language means that a vacancy in the Director’s office must 

be filled by the Deputy Director and no one else.  In other words, Dodd-Frank’s language displaces 

the FVRA entirely as the means by which a vacancy in the position of Bureau Director may be 

filled temporarily.   

Congress drafted Dodd-Frank in this way for a reason.  The legislation was a response to 

the financial crisis of 2008, a crisis that “shattered” lives, “shuttered” businesses, “evaporated” 

savings, and caused millions of families to lose their homes.  S. Rep. No. 111-176, at 39 (2010); 

see id. (“the financial crisis has torn at the very fiber of our middle class”).  After extensively 

studying the roots of this crisis, Congress determined that, despite an abundance of legal authority 

to combat the mortgage abuses that were largely responsible, the manner in which this authority 

was dispersed among numerous federal regulators led to inaction and delay. 

To solve this problem and prevent similar crises in the future, Congress established a 

consolidated federal agency, the CFPB, with the sole mission of protecting Americans from 

harmful practices of the financial services industry.  In creating the Bureau, lawmakers determined 

that it needed to be independent in order to fulfill its mission.  Thus, Congress provided that the 

President could remove the Bureau’s Director only for good cause—“inefficiency, neglect of duty, 

or malfeasance in office,” 12 U.S.C. § 5491(c)(3)—but not for policy differences alone; it provided 

the Bureau with independent funding outside the annual congressional appropriations process, id. 

§ 5497(a)(1); and it established other features designed to promote the Bureau’s independence, see 

infra.  

Congress did something else, as well.  To ensure that the Bureau would maintain its 

independence even when its Director position was vacant, Congress designated who would serve 
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as acting Director in the event of a vacancy: the Bureau’s Deputy Director.  By using mandatory 

language to inscribe this order of succession in statute, Congress supplanted the FVRA’s 

procedures for temporarily filling vacancies.  After all, as Congress recognized at the time, those 

procedures would permit the President to hand-pick an acting Director without the check of Senate 

confirmation, allowing that acting Director, no matter how close his ties to the President, to head 

the Bureau for many months.  Such a result would plainly undermine the independence that was 

so critical to Congress’s plan in designing the Bureau.  

Thus, because Dodd-Frank’s mandatory and unqualified successor provision displaces the 

FVRA as the means by which a vacancy in the position of Bureau Director may be filled 

temporarily, the President’s purported appointment of Mulvaney is unlawful, and Deputy Director 

English is the lawful acting Director of the Bureau.  This Court should grant the Plaintiff’s motion 

for a preliminary injunction. 

ARGUMENT 

The CFPB’s Successor Provision Supplants the Federal Vacancies Reform Act, 
Providing the Sole Means of Temporarily Filling a Vacancy in the Position of CFPB 
Director Until Senate Confirmation of a New Director  
 

 Dodd-Frank establishes for the CFPB “the position of Deputy Director, who shall . . . be 

appointed by the Director . . . and serve as acting Director in the absence or unavailability of the 

Director.”  12 U.S.C. § 5491(b)(5)(B).  Under a plain reading of this language, Dodd-Frank 

requires the CFPB’s Deputy Director to serve as acting Director of the Bureau when the Director 

leaves office and is thus “absen[t]” or “unavailab[le].”  See, e.g., Absent, Merriam Webster Online 

Dictionary, https://www.merriam-webster.com/dictionary/absent (defining “absent” as “not 

existing: lacking” and as “not present at a usual or expected place: missing”); Unavailable, 

Merriam Webster Online Dictionary, https://www.merriam-webster.com/dictionary/unavailable 
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(defining “unavailable” as “not available: such as . . . unable or unwilling to do something”); see 

generally Taniguchi v. Kan Pacific Saipan, Ltd., 566 U.S. 560, 566 (2012) (“When a term goes 

undefined in a statute, we give the term its ordinary meaning.”).   

 These ordinary definitions of “absent” and “unavailable” cover situations in which a 

Director has resigned, leaving the office of the Director vacant.  As the Department of Justice’s 

Office of Legal Counsel has acknowledged, the broad meanings of these terms must not be 

artificially narrowed simply because Dodd-Frank does not use the word “vacancy” or 

“resignation.”  While some statutes governing succession in office include those terms, see, e.g., 

12 U.S.C. § 4 (providing order of succession for the Comptroller of the Currency “[d]uring a 

vacancy in the office or during the absence or disability of the Comptroller”); id. § 4512(f) 

(providing for appointment of acting director of the Federal Housing Finance Agency “[i]n the 

event of the death, resignation, sickness, or absence of the Director”), the legislators who drafted 

and voted on Dodd-Frank relied upon expansive language—“absence or unavailability”—that 

naturally encompasses the resignation of a CFPB Director.  See Memorandum from Steven A. 

Engel, Assist. Att’y Gen., Office of Legal Counsel, to Donald F. McGahn II, Counsel to the 

President 3 (Nov. 25, 2017) (“OLC Memo”) (“the provision’s reference to ‘unavailability’ is best 

read to refer both to a temporary unavailability . . . and to the Director’s being unavailable because 

of a resignation or other vacancy in office”).2 

                                                           
2 The FVRA uses a similarly broad phrase and, significantly, makes clear that such broad 

wording encompasses vacancies.  See 5 U.S.C. § 3345(a) (establishing rules for when an officer 
“dies, resigns, or is otherwise unable to perform the functions and duties of the office” (emphasis 
added)); see also 144 Cong. Rec. S12823 (daily ed. Oct. 21, 1998) (Sen. Thompson) (“To make 
the law cover all situations when the officer cannot perform his duties, the ‘unable to perform the 
functions and duties of the office’ language was selected.”); id. (citing “when the officer is fired” 
as one such situation). 
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 Notwithstanding Dodd-Frank’s unambiguous successor provision, the President has 

ordered Mick Mulvaney to serve as acting Director of the Bureau pursuant to the FVRA.  

According to the Defendants, Mulvaney’s appointment is lawful because the FVRA “remains 

available even when there are agency-specific succession statutes.”  Defs.’ Opp’n to Pl.’s Mot. for 

a TRO at 2, English v. Trump, No. 17-2534 (D.D.C. Nov. 27, 2017) (“Def. TRO Opp.”); accord 

OLC Memo at 3.  This reasoning has a critical flaw: the FVRA remains available in the presence 

of an agency-specific statute only when that statute’s language is compatible with the FVRA’s 

procedures—not when its language plainly overrides those procedures.  The latter is true here, as 

demonstrated by the text, structure, and history of Dodd-Frank. 

I. Dodd-Frank’s Mandatory Language Displaces the FVRA  

As noted earlier, Dodd-Frank creates the position of CFPB Deputy Director, “who shall 

. . . serve as acting Director in the absence or unavailability of the Director.”  12 U.S.C. 

§ 5491(b)(5)(B).  This mandatory succession language expressly displaces any other procedures 

for filling the vacancy, including those established years earlier by the FVRA.  The Defendants 

maintain otherwise only by dramatically downplaying the significance of Dodd-Frank’s 

mandatory language—and by overlooking the distinction between this mandatory language and 

the permissive language used in other succession statutes. 

The Defendants argue that the effect of Dodd-Frank’s successor provision is not to displace 

the FVRA, but only to establish that the FVRA is not the exclusive means of providing for an 

acting Director of the CFPB.  Thus, the Defendants acknowledge that Deputy Director English 

automatically serves as acting Director of the Bureau upon the resignation of the Director, pursuant 

to Dodd-Frank, but they maintain that the President may remove her from that role—or prevent 

her from ever assuming it—by naming his own acting Director under the FVRA.   
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The crux of this argument is that Dodd-Frank’s successor provision is nothing more than 

the type of provision referred to in 5 U.S.C. § 3347, which governs the exclusivity of the FVRA.  

That section provides that the FVRA’s procedures are not “the exclusive means for temporarily 

authorizing an acting official to perform the functions and duties” of a vacant office when, as 

relevant here, “a statutory provision expressly . . . designates an officer or employee to perform 

the functions and duties of a specified office temporarily in an acting capacity.”  Id. 

§ 3347(a)(1)(B).  Pointing to this language, the Defendants argue that “the only consequence” of 

Dodd-Frank’s successor provision “is that the VRA is not the ‘exclusive means’ of filling the 

vacancy,” and that therefore the President may still use the FVRA to name a different acting 

Director than the one provided for in Dodd-Frank.  Def. TRO Opp. 10. 

This might be correct if Dodd-Frank did nothing more than identify, in permissive terms, 

which particular CFPB employee may perform the Director’s functions and duties in his absence.  

Indeed, many successor statutes are written in exactly that way.  Unlike Dodd-Frank, they use 

permissive language that does not clash with the terms of the FVRA—and in some cases indicates 

that it is meant to work in conjunction with those terms.  Such language allows those statutes to be 

read in tandem with the FVRA as merely providing an alternative mode of appointment.  See, e.g., 

28 U.S.C. § 508(a) (“In case of a vacancy in the office of Attorney General, or of his absence or 

disability, the Deputy Attorney General may exercise all the duties of that office, and for the 

purpose of section 3345 of title 5 the Deputy Attorney General is the first assistant to the Attorney 

General.”); 31 U.S.C. § 502(b)(2) (“The Deputy Director [of the Office of Management and 

Budget] . . . acts as the Director when the Director is absent or unable to serve[.]”); 29 U.S.C. 

§ 153(d) (“In case of a vacancy in the office of the General Counsel [of the National Labor 

Case 1:17-cv-09536-PGG   Document 14-1   Filed 12/14/17   Page 13 of 28



8 
 

Relations Board] the President is authorized to designate the officer or employee who shall act as 

General Counsel during such vacancy[.]”).   

 On their face, these succession provisions pose no barrier to the operation of the FVRA.  

Read alongside 5 U.S.C. § 3347(a)(1), they supplement rather than supplant the FVRA process for 

filing vacancies.  And significantly, these are precisely the statutes addressed by the OLC and 

Ninth Circuit opinions on which the Defendants chiefly rely, opinions in which agency-specific 

statutes were found compatible with the FVRA.  See Def. TRO Opp. 10 (citing 31 Op. O.L.C. 208, 

209-11 (2007) (regarding Attorney General); 27 Op. O.L.C. 121, 121 n.1 (2003) (regarding OMB 

Director); Hooks v. Kitsap Tenant Support Servs., Inc., 816 F.3d 550, 555-56 (9th Cir. 2016) 

(regarding NLRB General Counsel)). 

Dodd-Frank is written differently.  It does not say that the Deputy Director “may serve as 

acting Director,” or identify her as the Director’s “first assistant” for purposes of the FVRA, or 

simply allow her to perform the Director’s functions in his absence—it says that she “shall” serve 

as acting Director.  “Shall” is a mandatory term that is not interchangeable with “may” or other 

permissive words.  See Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35 

(1998) (“the mandatory ‘shall[]’ . . . normally creates an obligation impervious to judicial 

discretion”);  Kingdomware Techs., Inc. v. United States, 136 S. Ct. 1969, 1977 (2016) (“When a 

statute distinguishes between ‘may’ and ‘shall,’ it is generally clear that ‘shall’ imposes a 

mandatory duty. . . . Congress’ use of the word ‘shall’ demonstrates that § 8127(d) mandates the 

use of the Rule of Two in all contracting before using competitive procedures.”).  Dodd-Frank’s 

language, therefore, does more than simply fit the CFPB’s successor provision within the 

exception to the FVRA’s exclusivity in 5 U.S.C. § 3347(a)(1)(B).  It requires the Deputy Director, 

and no one else, to serve as acting Director when there is a vacancy in the Director position. 
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To undermine this clear textual imperative, the Defendants (and OLC) repeatedly revert to 

legislative history—specifically one portion of a Senate committee report discussing an earlier 

version of the FVRA that was never enacted.  See Def. TRO Opp. 1, 5, 10, 11 (citing S. Rep. No. 

105-250, at 15-17 (1998)).  This report notes that the bill would have “retain[ed] existing statutes 

that are in effect on the date of enactment of the Vacancies Act . . . that expressly provide for the 

temporary performance of the functions and duties of an office by a particular officer or 

employee.”  S. Rep. No. 105-250, at 15.  The report further states that, “with respect to the specific 

positions in which temporary officers may serve under the specific statutes this bill retains, the 

Vacancies Act would continue to provide an alternative procedure for temporarily occupying the 

office.”  Id. at 17.   

Particularly because this report pertains to a bill that was modified significantly before 

passage, see id. at 25-29 (text of failed bill), the probative value of this lone sentence is slight when 

compared with the unambiguous text of Dodd-Frank.  See SW Gen., 137 S. Ct. at 942 (“‘[A] period 

of intense negotiations’ took place after Senators demanded changes to the original draft of the 

FVRA, and the final bill was ‘a compromise measure.’” (quoting Morton Rosenberg, Cong. 

Research Serv., The New Vacancies Act: Congress Acts to Protect the Senate’s Confirmation 

Prerogative 9 (1998))); cf. Milner v. Dep’t of Navy, 562 U.S. 562, 572 (2011) (“Those of us who 

make use of legislative history believe that clear evidence of congressional intent may illuminate 

ambiguous text.  We will not take the opposite tack of allowing ambiguous legislative history to 

muddy clear statutory language.”).  Moreover, the quoted sentence from the Senate report makes 

a much more limited claim than the Defendants suggest—it says that the Vacancies Act will 

continue to provide an alternative procedure “with respect to the specific positions in which 

temporary officers may serve under the specific statutes this bill retains.”  S. Rep. No. 105-250, at 
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17 (emphasis added).  As discussed above, that description characterizes many succession statutes, 

but not the one governing the Director of the CFPB. 

If anything, the FVRA’s legislative history supports the Plaintiff here because the 

Administration’s position would enhance the President’s ability to sidestep or delay the 

requirement of Senate confirmation for the office of Director—the very practice that the FVRA 

was meant to curtail.  That Act was a direct response to perceived violations of the Constitution’s 

Appointments Clause by the executive branch, adopted to prevent presidents from circumventing 

the Senate’s advice-and-consent role, while at the same time ensuring that agencies could continue 

to function effectively while the Senate confirmation process was ongoing.  See, e.g., S. Rep. No. 

105-250, at 5 (stating that previous legislation “unfortunately has not succeeded in encouraging 

presidents to submit nominees in a timely fashion” and that “the Senate’s confirmation power is 

being undermined as never before”); id. at 7-8 (stating that “the fundamental purpose of the 

Vacancies Act . . . is . . . to limit the power of the President to name acting officials, as well as the 

length of service of those officials”).  The Defendants’ view would ironically expand the 

President’s capacity to delay a Senate confirmation vote on the CFPB Director, while the 

Plaintiff’s would encourage the President to quickly nominate someone to fill the vacancy—an 

action that President Trump has notably not yet taken, even though former Director Cordray 

announced his resignation weeks before he officially resigned.3 

                                                           
3 To the extent the FVRA’s legislative history is relevant here, another aspect of that history 

also weighs in favor of the Plaintiff.  The bill discussed in the Senate report—unlike the bill that 
was enacted—specified that the FVRA would apply to all relevant offices unless “another statutory 
provision expressly provides that the [sic] such provision supersedes sections 3345 and 3346.”  S. 
Rep. No. 105-250, at 26 (quoting the bill’s proposed version of 5 U.S.C. § 3347); see id. at 10 
(stating that Senator Strom Thurmond, as a hearing witness, advocated for “requiring statutes 
exempting particular positions from the Vacancies Act to specifically cite the Vacancies Act”).  
This requirement of an express reference to Sections 3345 and 3346 was eliminated from the 
FVRA before passage.  Yet the Defendants’ arguments in this case would, in effect, reinstate that 
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Further attempting to dismiss the significance of Dodd-Frank’s mandatory language, the 

Defendants unpersuasively equate Dodd-Frank with other statutes in which a command that is 

expressed using the word “shall” is subject to being overridden.  For instance, they point to the 

FVRA’s default rule in which the “first assistant” to an officer “shall perform” the functions and 

duties of the office temporarily when a vacancy occurs.  5 U.S.C. § 3345(a)(1).  Because this 

provision and Dodd-Frank’s successor provision both use the word “shall,” the Defendants say, it 

would be wrong to interpret “one statute to be more mandatory than the other.”  Def. TRO Opp. 

12.  But the comparison actually undercuts the Defendants’ own argument.  In pointed contrast to 

Dodd-Frank, the section of the FVRA cited by the Defendants carves out three exceptions that 

explicitly qualify the “shall” language found in its first paragraph.  These exceptions provide 

alternative options to the President “notwithstanding paragraph (1).”  5 U.S.C. § 3345(a)(2), (a)(3), 

(c)(1).  The function of the word “notwithstanding” is to “show[] which provision prevails in the 

event of a clash.”  SW Gen., 137 S. Ct. at 939 (quoting Antonin Scalia & Bryan Garner, Reading 

Law: The Interpretation of Legal Texts 126-27 (2012)).  And thus, “[t]he ‘notwithstanding’ clause 

clarifies that the language of (a)(1) does not prevail if that conflict occurs.”  Id. at 940.  The 

Defendants’ comparison only highlights the absence of any similar carve-outs or qualifying 

language in the relevant section of Dodd-Frank.  See 12 U.S.C. § 5491. 

Indeed, the same section of Dodd-Frank that contains the CFPB Director’s successor 

provision provides another illustration of how a statute can limit its own use of the word “shall.”  

This section provides that the Director “shall serve for a term of 5 years,” id. § 5491(c)(1), but 

qualifies this command in the same subsection by allowing the President to remove the Director 

                                                           
requirement, demanding such language before a later-enacted statute, like Dodd-Frank, could 
displace the FVRA.  See, e.g., Def. TRO Opp. 12. 
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for specified reasons, id. § 5491(c)(3).  Again, this highlights the absence of any language 

qualifying the same section’s command that the Deputy Director serve as acting Director.  Had 

Congress wanted to qualify that command, it had no shortage of models. Compare id. 

§ 5491(b)(5)(B) (the Deputy Director “shall . . . serve as acting Director in the absence or 

unavailability of the Director”), with 42 U.S.C. § 902(b)(4) (“The Deputy Commissioner [of Social 

Security] shall be Acting Commissioner of the Administration during the absence or disability of 

the Commissioner and, unless the President designates another officer of the Government as 

Acting Commissioner, in the event of a vacancy in the office of the Commissioner.” (emphasis 

added)). 

Because Dodd-Frank does not itself qualify its statement that the Deputy Director “shall” 

serve as acting Director, and thus clashes with the FVRA, ordinary interpretive methods must 

resolve “which provision prevails.”  SW Gen., 137 S. Ct. at 939.  The result is straightforward.  

First, Dodd-Frank was enacted after the FVRA, and when two federal laws conflict, “the later of 

the two enactments prevails over the earlier.”  Kappus v. Comm’r of Intern. Rev., 337 F.3d 1053, 

1057 (D.C. Cir. 2003).  Of course, “the courts will always endeavor to construe them so as to give 

effect to both, if that can be done without violating the language of either; but, if the two are 

inconsistent, the one last in date will control the other.”  Whitney v. Robertson, 124 U.S. 190, 194 

(1888).  Here, Dodd-Frank’s mandatory and unqualified language cannot be given effect unless it 

displaces the FVRA, and so this Court “would have to distort the plain meaning of [the] statute in 

an attempt to make it consistent with a prior [law].”  Fund for Animals, Inc. v. Kempthorne, 472 

F.3d 872, 879 (D.C. Cir. 2006).  “The Supreme Court has not extended the canon that far.”  Id. 

Second, Dodd-Frank’s CFPB successor provision is more specific than the FVRA, given 

that it applies only to vacancies in one particular office at one particular agency, rather than 
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providing general procedures for temporarily filling all executive offices.  “[I]t is a commonplace 

of statutory construction that the specific governs the general.”  RadLAX Gateway Hotel, LLC v. 

Amalgamated Bank, 566 U.S. 639, 645 (2012) (quoting Morales v. Trans World Airlines, Inc., 504 

U.S. 374, 384 (1992)); see, e.g., HCSC-Laundry v. United States, 450 U.S. 1, 6 (1981) (“a specific 

statute . . . controls over a general provision”).  As discussed in the next section, Congress took 

great care to structure the CFPB and the office of its Director so as to promote certain policy goals, 

and those goals are furthered in discernable ways by Dodd-Frank’s exclusive and automatic 

successor provision for the Director.  Clearly, Congress spoke with greater specificity in Dodd-

Frank regarding who should serve as acting CFPB Director than it did in the FVRA. 

While the Defendants suggest that the FVRA is actually the more specific statute, Def. 

TRO Opp. 12, that contention is unpersuasive.  The FVRA certainly contains a more detailed 

scheme for the naming of acting officers, but complexity is different from specificity—indeed, the 

FVRA’s complexity is necessary precisely because it establishes general background procedures 

that govern all executive offices in the absence of contrary legislation.  Nor does the FVRA’s use 

of the words “vacant office” and “resign[]” make it more specific than Dodd-Frank.  5 U.S.C. 

§ 3345(a)(2), (a)(3)(A).  A succession provision either applies to vacancies or it does not.  As 

explained earlier, Dodd-Frank’s provision applies to vacancies (as OLC has acknowledged) and 

therefore is no different from the FVRA in this regard.  Indeed, the only reason to compare the two 

statutes’ levels of specificity and dates of enactment is because both statutes apply to vacancies, 

and are thus in conflict.  Moreover, the FVRA, like Dodd-Frank, covers more than just vacancies—

it applies when an officer “dies, resigns, or is otherwise unable to perform the functions and duties 
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of the office.”  Id. § 3345(a) (emphasis added).  Like Dodd-Frank, therefore, the FRVA is not 

limited to vacancies—and thus it is no more specific than Dodd-Frank in that respect either.4   

In sum, given its later enactment, its greater specificity, and its failure to include any 

exceptions to its successor provision—or to hint in any way that it is meant to work in tandem with 

the FVRA—Dodd-Frank’s mandatory language must be taken at face value.  Thus the Deputy 

Director, and no one else, “shall” serve as acting Director. 

The Defendants raise one last textual argument, but it fails to salvage their position.  Dodd-

Frank says that “[e]xcept as otherwise provided expressly by law, all Federal laws dealing with 

. . . Federal . . . officers . . . shall apply to the exercise of the powers of the Bureau.”  12 U.S.C. 

§ 5491(a).  Because the FVRA is a federal law dealing with federal officers, the Defendants argue 

that its procedures apply by virtue of this subsection, and they further maintain that the CFPB’s 

successor provision does not expressly provide otherwise.  Def. TRO Opp. 12-13.  But they fail to 

explain why that is so.  As discussed above, the successor provision clearly “provides otherwise,” 

because it sets forth a different and incompatible rule, and it does so “by law.”  It also does so 

“expressly,” using language that is clear and unambiguous: it says the Deputy Director “shall . . . 

serve as acting Director.”  12 U.S.C. § 5491(b)(5)(B).  This is an explicit command regarding who 

“shall” serve as acting Director, not an implicit requirement or an inference gleaned from textual 

clues.  The only possible basis for the Defendants’ argument is that the successor provision does 

not cite the FVRA.  But the Defendants offer no authority for the proposition that a requirement 

like that in Section 5491(a) is satisfied only by cross-referencing every federal law that a provision 

                                                           
4 Even if Dodd-Frank and the FVRA were deemed equally specific with regard to the 

temporary filling of the CFPB Director’s office, Dodd-Frank is still the later-enacted statute, and 
it still uses the mandatory term “shall” without any exceptions or qualifications.   
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overrides.  And Section 5491(a) does not purport to require that; it demands only that a statute 

provide otherwise and do so expressly. 

Thus, despite the Defendants’ claims, Dodd-Frank’s plain text dictates that its successor 

provision displaces the FVRA’s procedures.  That understanding of Dodd-Frank is also the most 

consistent with the statute’s structure and history, as the next Section discusses. 

II.  Congress’s Decision To Displace the FVRA Is Consistent with Its Statutory 
Plan for the CFPB and Supported by Dodd-Frank’s Legislative History 

 
As amici well know, there was a reason that Congress, acting against the backdrop of the 

FVRA, chose to include in Dodd-Frank a mandatory provision designating who would serve as 

the Bureau’s acting Director in the event of a vacancy.  The alternative approach—allowing the 

President to hand-pick someone without the check of Senate confirmation—would undermine 

Congress’s overall statutory plan for the CFPB. 

In establishing the Bureau, lawmakers concluded that the Bureau should be independent in 

order to ensure that it could zealously protect consumers’ interests.  Before the financial crisis, the 

political branches intensely pressured the financial regulatory agencies at the behest of industry 

lobbyists to prevent robust oversight.  See, e.g., Fin. Crisis Inquiry Comm’n, The Financial Crisis 

Inquiry Report 53 (2011) (discussing industry-prompted congressional demands that consumed 

agency time and discouraged regulations).  After the crisis, in debates over the Bureau, “consumer 

advocates urged a more independent agency, fearing industry capture and heavy-handed political 

interference by Congress and the White House.”  Adam J. Levitin, The Consumer Financial 

Protection Bureau: An Introduction, 32 Rev. Banking & Fin. L. 321, 339 (2013); see, e.g., S. Rep. 

No. 111-176, at 24 (recounting testimony recommending “improving regulatory independence”).  

Such independence “allow[s] an agency to protect the diffuse interest of the general public” that 

otherwise would be “outgunned” by “well-financed and politically influential special interests.”  
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Rachel E. Barkow, Insulating Agencies: Avoiding Capture Through Institutional Design, 89 Tex. 

L. Rev. 15, 17 (2010). 

Heeding this imperative, Congress made the Bureau’s leader removable by the President 

only for good cause: “inefficiency, neglect of duty, or malfeasance in office.”  12 U.S.C. 

§ 5491(c)(3).5  As amici well know, virtually all financial regulators are headed by officers with 

fixed terms who are removable only for cause, see Henry B. Hogue et al., Cong. Research Serv., 

Independence of Federal Financial Regulators: Structure, Funding, and Other Issues 15-17 

(2017), and Congress appreciated that good-cause tenure would give the Bureau the independence 

necessary to regulate effectively, see, e.g., Morrison v. Olson, 487 U.S. 654, 687-88 (1988) (“Were 

the President to have the power to remove FTC Commissioners at will, the ‘coercive influence’ of 

the removal power would ‘threate[n] the independence of [the] commission.’” (quoting 

Humphrey’s Ex’r v. United States, 295 U.S. 602, 630 (1935)); Susan Block-Lieb, Accountability 

and the Bureau of Consumer Financial Protection, 7 Brook. J. Corp. Fin. & Com. L. 25, 38 (2012) 

(removal limits “are intended to permit appointees both to develop expertise on technical subjects 

and to take politically unpopular action”).  

To further promote a “strong and independent Bureau,” S. Rep. No. 111-176, at 174, 

Congress also funded the CFPB outside “the opaque horse-trading of the appropriations process,” 

Levitin, supra, at 341; see 12 U.S.C. § 5497(a)(1).  Nearly all financial regulatory agencies have 

this feature, Arthur E. Wilmarth, Jr., The Financial Services Industry’s Misguided Quest to 

Undermine the Consumer Financial Protection Bureau, 31 Rev. Banking & Fin. L. 881, 951 

(2012), and lawmakers explained that “the assurance of adequate funding, independent of the 

                                                           
5 Congress’s choice to limit the grounds for removing the Director is presently the subject 

of a constitutional challenge.  See PHH Corp. v. CFPB, No. 15-1177 (D.C. Cir.).   
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Congressional appropriations process, is absolutely essential to the independent operations of any 

financial regulator,” S. Rep. No. 111-176, at 163; see id. (citing the “hard learned lesson” of the 

precursor to the Federal Housing Finance Agency, whose “effectiveness” was “widely 

acknowledged” to have been harmed by its need for congressional appropriations). 

Congress did even more to secure the Bureau’s independence.  It limited the executive 

branch’s ability to control the Bureau’s communications with Congress.  12 U.S.C. § 5492(c)(4).  

It allowed a Director whose five-year term expires to continue serving until Senate confirmation 

of a successor.  Id. § 5491(c)(2).  And—especially noteworthy in the context of this case—it 

ensured that the Bureau would have no obligation “to consult with or obtain the consent or approval 

of the Director of the Office of Management and Budget” with respect to its financial operating 

plans and forecasts, while clarifying that, apart from certain disclosure obligations imposed on the 

Bureau, OMB would not exercise “any jurisdiction or oversight over the affairs or operations of 

the Bureau.”  Id. § 5497(a)(4)(E).6 

Finally, to ensure that the Bureau would continue to enjoy independence even in the event 

of a vacancy in the Director position, Congress also chose to designate in advance the officer who 

would serve as acting Director, rather than allow the President to put in place a designee who has 

not been confirmed by the Senate to head the Bureau.  In making this choice, Congress was not 

doing anything novel.  Nearly all independent agencies are structured so as to prevent presidents 

from achieving what President Trump is attempting here.  Most such agencies are headed by multi-

                                                           
6 For these reasons, the President’s selection of the head of OMB to lead the Bureau 

underscores what is wrong with the Administration’s position.  As the director of an agency located 
within the Executive Office of the President, Mulvaney works closely with the President on a range 
of issues and serves at the pleasure of the President.  It is difficult to imagine a figure with less 
independence from the White House and its policy preferences serving at the helm of the Bureau.  
This is precisely the type of situation that Congress sought to avoid by designating in advance who 
would serve as acting Director of the Bureau in the event of a vacancy.  
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member boards or commissions, with authorizing statutes that do not provide for the temporary 

replacement by the President of board members or commissioners who leave office before the end 

of their terms.  See, e.g., 15 U.S.C. § 78d (Securities and Exchange Commission); 52 U.S.C. 

§ 30106 (Federal Election Commission).  The FVRA likewise withholds from the President the 

authority to temporarily replace board members and commissioners of multi-member independent 

agencies.  5 U.S.C. § 3349c(1).  And the legislation creating the Federal Housing Finance Agency, 

one of the few independent agencies besides the CFPB led by a single director, similarly restricts 

the President’s choice of a temporary replacement when the director leaves office: the President is 

limited to selecting among three existing deputy directors of the agency.  12 U.S.C. § 4512(f). 

To be sure, there are exceptions.  With respect to a few leadership positions in independent 

agencies, Congress has authorized the President to appoint acting successors.  See, e.g., 42 U.S.C. 

§ 902(b)(4) (Social Security Commissioner); 29 U.S.C. § 153(d) (National Labor Relations Board 

General Counsel).  But that only highlights how Dodd-Frank differs.  Not only did Congress 

decline to authorize the President to appoint an acting CFPB Director, or to specify that the FVRA 

would apply to a vacancy in that position, Congress instead took affirmative steps in the opposite 

direction, specifying in mandatory language that the Deputy Director “shall” serve as acting 

Director.   

Moreover, the point here is not simply that the Bureau is an independent agency, which 

generally means only that an agency’s leader cannot be removed at will.  See Barkow, supra, at 

16.  Rather, the point is that Dodd-Frank took special care to ensure, in a variety of ways, that the 

CFPB would exercise a special degree of independence that Congress determined was necessary 
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if it were to fulfill its critical mission and help prevent another devastating financial meltdown.7  

Yet the Defendants’ position would erode the Bureau’s independence and undermine that statutory 

plan by allowing a President to fill a vacancy—as President Trump has done here—with a designee 

who reflects his policy agenda, serves at his pleasure, and has not been confirmed by the Senate 

for the position of Bureau Director.  Thus, if there were any doubt about how to resolve the conflict 

between the FVRA and Dodd-Frank’s successor provision, consideration of Congress’s statutory 

plan would tip the balance in favor of the Plaintiff’s interpretation.  See King v. Burwell, 135 S. 

Ct. 2480, 2492 (2015) (“the words of a statute must be read in their context and with a view to 

their place in the overall statutory scheme” (quoting Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 

2427, 2441 (2014))). 

These considerations all bolster the natural reading of Dodd-Frank’s clear language: the 

Deputy Director automatically becomes acting Director in the event of a vacancy, and the President 

therefore lacks authority under the FVRA to make his own choice of acting Director instead. 

Finally, as amici well know, the legislative history of Dodd-Frank also supports this 

conclusion.  The bill that passed the House of Representatives in December 2009 did not provide 

for a Deputy Director of the CFPB.  Instead, it explicitly stated that when the Director’s office 

became vacant any temporary replacement would be appointed pursuant to the FVRA.  See H.R. 

4173, 111th Cong. § 4102(b)(6)(B)(1) (engrossed version, Dec. 11, 2009).  The Senate bill 

                                                           
7 To prevent overreach and ensure accountability, however, Congress incorporated other 

checks on the Bureau’s authorities, some unprecedented among financial regulators.  See Block-
Lieb, supra, at 43-55; Levitin, supra, at 343-62; Wilmarth, supra, at 908-11.  The CFPB, for 
instance, is the only financial regulator that is annually audited by the U.S. Government 
Accountability Office, forced to comply with key small-business requirements, and “whose 
regulations are subject to override by an appellate body composed of heads of other agencies.”  
Wilmarth, supra, at 909-10.   
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introduced and passed months later, whose language prevailed in conference, was the origin of the 

present statutory language.  See S. 3217, 111th Cong. § 1011(b)(5)(B) (2010); see also Transcript 

of the House-Senate Joint Conference on H.R. 4173, Wall Street Reform and Consumer Protection 

Act 161 (June 10, 2010).  In making this change, Congress deliberately rejected the idea of 

allowing the President to use the FVRA to name an acting Director of the Bureau.  Indeed, the 

change reflects Congress’s considered decision that the FVRA should not govern succession in 

the event of a vacancy.  Instead, as the language of the statute indicates, the Bureau’s second-in-

command should take over until a new Director is appointed by the President and confirmed by 

the Senate. 

* * * 

 In sum, the text, structure, and history of Dodd-Frank all point to the same conclusion: the 

CFPB’s Deputy Director serves as acting Director of the Bureau when a vacancy occurs.  Congress 

established this mandatory order of succession to prevent exactly what the Administration is 

attempting here: temporarily filling the role—and delaying the nomination of a permanent 

successor—with a designee who reflects the President’s policy preferences but has not been 

subject to the check of Senate confirmation.  President Trump is entitled to choose who the next 

Director of the Bureau will be, but he must nominate that person, and the Senate must agree to 

confirm him or her.  Until that happens, Dodd-Frank makes clear who should be running the 

Bureau: its Deputy Director. 
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CONCLUSION 
 
 For the foregoing reasons, the court should grant the Plaintiff’s motion for a preliminary 

injunction. 
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Washington, D.C. 20036 
(202) 296-6889 
david@theusconstitution.org 
 
Counsel for Amici Curiae 
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Civil Action No. 17-9536 (PGG) 
 

 

 

ORDER 

Upon consideration of the motion of former Senator Chris Dodd, former Representative 

Barney Frank, Senator Sherrod Brown, and Representative Maxine Waters for leave to file their 

proposed amici curiae brief in support of the Plaintiff, it is hereby 

ORDERED that the motion is GRANTED. 

 

Dated: _____________   ______________________________ 
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 1 

MOTION FOR LEAVE TO FILE A BRIEF AS AMICUS CURIAE 
 

Pursuant to Local Rule 6.1, consumer finance regulation scholars Ethan S. 

Bernstein, Susan Block-Lieb, Mark E. Budnitz, Prentiss Cox, Benjamin P. Edwards, 

Kathleen C. Engel, Linda E. Fisher, Judith Fox, Robert Hockett, Edward Janger, Dalié 

Jiménez, Adam J. Levitin, Cathy Lesser Mansfield, Nathalie Martin, Patricia A. McCoy, 

Christopher Lewis Peterson, David J. Reiss, Jeff Sovern, Justin Steil, Jennifer Taub, and 

Arthur E. Wilmarth, Jr. (collectively, the “Proposed Amici”) respectfully request leave to 

file the accompanying Brief as Amicus Curiae in Support of Plaintiff Lower East Side 

People’s Federal Credit Union’s Motion for a Preliminary Injunction. 

  Proposed Amici are scholars of consumer finance and financial regulation.  The 

proposed brief will help inform the Court’s resolution of the preliminary injunction 

motion because Proposed Amici regularly study the legal underpinnings of the Consumer 

Financial Protection Bureau and are well-positioned to assist this Court in interpreting 

them.  Then-circuit judge Samuel Alito cogently explained the reasons why amicus briefs 

providing a unique perspective can benefit the appellate process:  

Even when a party is very well represented, an amicus may 
provide important assistance to the court.  “Some amicus 
briefs collect background or factual references that merit 
judicial notice.  Some friends of the court are entities with 
particular expertise not possessed by any party to the case. 
Others argue points deemed too far-reaching for emphasis 
by a party intent on winning a particular case.  Still others 
explain the impact a potential holding might have on an 
industry or other group.” Luther T. Munford, When Does 
the Curiae Need An Amicus?, 1 J. APP. PRAC. & PROCESS 
279 (1999).   The criterion of desirability set out in Rule 
29(b)(2) is open-ended, but a broad reading is prudent . . . .  
 
If an amicus brief that turns out to be unhelpful is filed, the 
merits panel, after studying the case, will often be able to 
make that determination without much trouble and can then 
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 2 

simply disregard the amicus brief. On the other hand, if a 
good brief is rejected, the merits panel will be deprived of a 
resource that might have been of assistance.  A restrictive 
policy with respect to granting leave to file may also create 
at least the perception of viewpoint discrimination. Unless 
a court follows a policy of either granting or denying 
motions for leave to file in virtually all cases, instances of 
seemingly disparate treatment are predictable. A restrictive 
policy may also convey an unfortunate message about the 
openness of the court. 

 
Neonatology Assocs., P.A. v. Comm’r of Internal Revenue, 293 F.3d 128, 132- 

33 (3d Cir. 2002) (Alito, J.), aff’d, 299 F.3d 221 (3d Cir. 2002).  The 

considerations identified by then-judge Alito strongly support admission of Proposed 

Amici’s brief. 

Further, the proposed brief provides a more detailed discussion regarding the 

statutory independence of the Consumer Financial Protection Bureau mandated by 

Congress and the proper interpretation of federal succession statutes for leadership 

changes at the agency in light of Congress’ intent.  Proposed Amici have “‘unique 

information or perspective that can help the court beyond the help that the lawyers for 

the parties are able to provide.’”  Auto. Club of N.Y., Inc. v. Port Auth., 2011 U.S. Dist. 

LEXIS 135391, at *6 (S.D.N.Y. Nov. 22, 2011) (quoting Ryan v. Commodity Futures 

Trading Comm’n, 125 F.3d 1062 1063 (7th Cir. 1997)). The more extensive discussion 

of the history of the Consumer Financial Protection Bureau, and Dodd-Frank Act, and 

the Federal Vacancies Reform Act will assist the Court by providing it with “insights not 

available from the parties” Id. 

Proposed amici have sought and obtained consent from both parties.  
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CONCLUSION 

For the foregoing reasons, the motion for leave to file a brief as amici curiae 

should be granted.  If such relief is granted, Proposed Amici respectfully request that the 

accompanying brief be considered filed as of the date of this Motion’s filing. 

Dated: December 14, 2017 

 Respectfully submitted, 

/s/ Courtney Weiner 
Courtney L. Weiner 
Counsel of Record 
LAW OFFICE OF COURTNEY 
WEINER PLLC 
1629 K St., NW, Suite 300 
Washington, DC 20006 
Telephone:  (202) 827-9980 
Fax:  (202) 379-9749 
cw@courtneyweinerlaw.com 

 
Counsel for Proposed Amici Curiae 
Consumer Finance Regulation 
Scholars 
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INTEREST OF AMICI CURIAE 

Amici are leading scholars of financial regulation and consumer finance who 

submit this brief to lend their expertise regarding the statutory independence of the Consumer 

Financial Protection Bureau mandated by Congress and the proper interpretation of federal 

succession statutes for leadership changes at the agency in light of Congress’ intent. Amici and 

their affiliations are listed in Appendix A.1 

SUMMARY OF THE ARGUMENT 

The orderly succession of the leadership of regulatory agencies is a hallmark of American 

democracy.  Regulated entities, such as Plaintiff Lower East Side People’s Federal Credit Union 

(LESPFCU) rely on there being absolute clarity regarding who is duly authorized to exercise 

regulatory authority over them.  Without such clarity, regulated entities cannot be certain if 

agency actions, including the promulgation or repeal of rules and informal regulatory guidance, 

are actual agency policy or mere ultra vires actions.   

This case involves a controversy over who lawfully serves as the Acting Director of the 

Consumer Financial Protection Bureau (CFPB or the Bureau) following the resignation of the 

Bureau’s first Senate-confirmed Director.  The statute that created the CFPB, the Dodd-Frank 

Wall Street Reform and Consumer Protection Act of 2010 (Dodd-Frank Act), is clear:  the 

Deputy Director of the CFPB “shall . . . serve as acting Director in the absence or unavailability 

of the Director.” 12 U.S.C. § 5491(b)(5)(B).  Thus, upon the resignation of the Director, the 

CFPB’s Deputy Director, Leandra English, became Acting Director and may serve in that role 

until a new Director has either been confirmed by the Senate or been recess appointed.  

Despite the Dodd-Frank Act’s clear statutory directive, Defendant Donald J. Trump 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1 No party’s counsel authored this brief, in whole or in part. Neither party nor any party’s counsel 

contributed money that was intended to fund the preparation or submission of this brief. No person other than amici 
curiae contributed money that was intended to fund the preparation of the brief. 
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declined to follow either of the routes constitutionally permitted to him for appointing a Director 

for the Bureau.  Instead, Defendant Trump opted to illegally seize power at the CFPB by naming 

the current Director of Office of Management and Budget (OMB), Defendant John Michael 

Mulvaney, as Acting CFPB Director.  Defendants claim this appointment is authorized by the 

Federal Vacancies Reform Act of 1998 (FVRA), 5 U.S.C. § 3345(a).  

As scholars of financial regulation, we believe that Deputy Director English’s is the 

rightful Acting Director of the CPFB for a simple reason:  the only applicable statute to the 

succession question is the Dodd-Frank Act. In the Dodd-Frank Act, Congress expressly provided 

for a mandatory line of succession for the position of CFPB Director, stating that the Deputy 

Director “shall” serve as the Acting Director in the event of a vacancy. Congress selected this 

provision after considering and rejecting the FVRA during the drafting of the Dodd-Frank Act, 

and Congress’s selection of this succession provision is an integral part of its design of the CFPB 

as an agency with unique independence and protection from policy control by the White House.  

The appointment of any White House official, but especially of the OMB Director as Acting 

CFPB Director is repugnant to the statutory design of the CFPB as an independent agency.  

The FVRA has no application to the position of CFPB Director. By its own terms, the 

FVRA is inapplicable as it yields to subsequently enacted statutes with express mandatory 

provisions for filling vacancies at federal agencies.  This is apparent from the text of the FVRA, 

from the FVRA’s legislative history, and from the need to comport with the basic constitutional 

principle that a law passed by an earlier Congress cannot bind a subsequent Congress.  

Moreover, the FVRA does not apply to “any member who is appointed by the President, by and 

with the advice and consent of the Senate to any” independent agencies with a multi-member 

board. 5 U.S.C. § 3349c(1). The CFPB Director is such a “member,” because the CFPB Director 
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also serves as a member of a separate multi-member independent agency:  the Board of Directors 

of the Federal Deposit Insurance Corporation (FDIC). 

Plaintiff LESPFCU is seeking a preliminary injunction against acts by Defendants 

Mulvaney and Trump to illegally seize control of the CFPB, and it should be granted. As will be 

shown, LESPFCU has a high likelihood of success on the merits given the strength of its 

statutory arguments that the Dodd-Frank Act controls the CFPB Directorship succession. Unless 

the Court grants LESPFCU’s request for a preliminary injunction, LESPFCU will suffer 

irreparable harm because it will be subjected to regulation by a CFPB that would be under the 

direct political control by the White House that Congress took pains to forbid. Moreover, without 

a preliminary injunction, Defendant Mulvaney will continue to take actions that may place 

LESPFCU at a competitive disadvantage by creating an uneven regulatory playing field that 

favors certain types of institutions. See, e.g., Jessica Silver-Greenberg & Stacy Cowley, 

Consumer Bureau’s New Leader Steers a Sudden Reversal, N.Y.TIMES, Dec. 5, 2017. Nor will 

the President’s rights be in any way limited by such a preliminary injunction:  the President 

remains able to seek Senate confirmation of a nominee for CFPB Director. All the President is 

being asked to do is fish or cut bait and proceed through normal constitutional order. The 

granting of a preliminary injunction is also very much in the public interest as it enables the 

controversy over the rightful claim to the CFPB Directorship to be resolved through an impartial 

court and not through a naked grab of power by the President. 

ARGUMENT 

I. The Text, Structure, Purpose, and Legislative History of the Dodd-Frank Act Show 
That It Is the Exclusive Mechanism Governing the Succession of the CFPB Director 

A. “Shall” Means “Shall”:  Congress Unambiguously Chose to Specify a 
Succession Line for CFPB Director in the Dodd-Frank Act 

The Dodd-Frank Act expressly provides a mandatory line of succession for the CFPB 
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Director:  in the event of the “absence or unavailability” of the Director—a phrase that 

Defendants concede are capacious enough to readily encompass vacancy—the Deputy Director 

“shall” serve as Acting Director. 12 U.S.C. § 5491(b)(5)(B) (emphasis added). By using the 

word “shall” Congress could not have been clearer:  the Dodd-Frank Act provides a mandatory 

and therefore exclusive line of succession for the CFPB Director. The Dodd-Frank Act’s 

language does not brook any alternative method of appointment of an Acting Director for the 

CFPB. Applying the FVRA to allow for Defendant Mulvaney’s appointment would make a 

nullity of Congress’s express command.  

B. The Legislative History of the Dodd-Frank Act Shows that Congress 
Rejected the Application of the FVRA to the CFPB Director 

The legislative history of the Dodd-Frank Act indicates that Congress deliberately 

rejected the FVRA as a line of succession in favor of the Deputy Director automatically 

becoming Acting Director. The version of the Dodd-Frank Act that passed the House envisioned 

a “Consumer Financial Protection Agency” that would initially be led by a single Director prior 

to the agency transitioning into a multi-member commission. H.R. 4173, 111th Cong. § 

4102(b)(6)(B) (2010). The House Bill provided that the FVRA would apply during the period 

when there was only a single Director. Id. Notably, the House Bill did not include make the 

Director (or subsequent commission chair) a member of the FDIC Board.  In contrast to the 

House Bill, the Senate Bill, S. 3217, contained the single Director structure and exact language 

regarding line of succession that were adopted by the Conference Committee and ultimately 

enacted as the Dodd-Frank Act.  

The legislative history of the Dodd-Frank Act shows that Congress was fully aware of the 

FVRA as a possibility, at least when the agency’s Director was not also going to serve on what is 

unquestionably a multi-member board of an independent agency, as discussed infra part II.B.  In 
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the final legislation, Congress deliberately elected not to use the FVRA as a line of succession, 

instead making clear that the FVRA would not apply both by the use of mandatory “shall” 

language in the line of succession and by placing the CFPB Director on a multi-member board of 

an independent agency and thus outside the scope of the FVRA.  

C. The Dodd-Frank Act’s CFPB Director Succession Provision Is Integral to the 
Agency Independence Mandated by Congress 

The Dodd-Frank Act’s provision governing the succession of the CFPB Director is not 

happenstance, but is integral to the design of the CFPB as an agency with a unique structure (as 

reflected in the Senate Bill, the structure of which was ultimately adopted) whose goal is 

maximizing the agency’s independence from the President while maintaining accountability to 

Congress and the public.2   

1. Congress Designed the CFPB to Have Maximum Independence from 
Political Interference  

Independence from political control by the White House has been a cornerstone of 

federal bank regulation since the 1863 enactment of the National Bank Act. Congress has 

endowed all federal bank regulators with independence to ensure the safety and soundness of our 

nation’s banking system and the financial health of American citizens. See, e.g., Arthur E. 

Wilmarth Jr., The Financial Services Industry’s Misguided Quest to Undermine the Consumer 

Financial Protection Bureau, 31 REV. BANKING & FIN. L. 881, 907-908 (2012). Absent such 

independence from political interference, the President could readily goose the economy for 

short-term political gain via control of the credit channel or even direct financing to favored 

political groups and away from disfavored groups. The independence of federal bank regulators 

from daily political control by the White House is essential for ensuring financial stability and 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
2 We note that there is controversy about the constitutionality of the CFPB’s structure. These issues are not 

before the Court in this litigation, and need not be addressed; avoidance principles dictate that the agency’s 
structure, although novel, should be presumed constitutional.  
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that financial institutions are not used for political ends.  

 When Congress created the CFPB in the Dodd-Frank Act in 2010, it was particularly 

concerned with ensuring the agency’s independence. See S. REP. No. 111-176, at 11 (2010); id. 

at 174 (a “strong and independent Bureau with a clear mission to keep consumer protections up-

to-date with the changing marketplace will reduce the incentive for State action and increase 

uniformity”); Statement of Senator Cardin, Wall Street Reform and Consumer Protection Act—

Conference Report, Cong. Rec. S5870, S5871 (July 15, 2010) (“This legislation will create a 

consumer bureau . . . that is independent, so the consumer is represented in the financial 

structure”); Statement of Sen. Kaufman, id. at S5885 (stating that the Dodd-Frank Act 

“establishes an independent [CFPB] with strong and autonomous rulemaking authority . . .”). 

Congress created the CFPB in response to the 2008 financial crisis, which wreaked havoc in its 

wake. Rampant consumer abuses in the residential mortgage market precipitated the crisis, 

nearly destroying the global financial system, throwing millions of Americans out of work, and 

culminating in several million home foreclosures. See, e.g., KATHLEEN C. ENGEL & PATRICIA A. 

MCCOY, THE SUBPRIME VIRUS:  RECKLESS CREDIT, REGULATORY FAILURE, AND NEXT STEPS 14-

148 (2011); Christopher J. Goodman & Stephen M. Marice, Employment loss and the 2007-09 

recession: an overview, MONTHLY LABOR REV. 3 (Bureau of Labor Statistics, April 2011), 

http://bit.ly/2ko7Es3. Post-mortems of the crisis revealed that conscious forbearance by the 

federal bank regulators, who had primary responsibility for consumer financial protection at the 

time, was a major contributing factor in the 2008 crisis. ENGEL & MCCOY, supra, at 149-205; 

THE FINANCIAL CRISIS INQUIRY REPORT:  FINAL REPORT OF THE NATIONAL COMMISSION ON THE 

CAUSES OF THE FINANCIAL AND ECONOMIC CRISIS IN THE UNITED STATES xvii-xviii, xxi, xxiii 

(2011). These regulators were tasked with both ensuring bank profitability and consumer 
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protection and prioritized the short-term profitability of banks over consumer protection.  

Part of the reason for the bank regulators’ inaction was the conflict between their mission 

of ensuring bank safety and soundness and their consumer protection mission.  Adam J. Levitin, 

The Consumer Financial Protection Bureau: An Introduction, 32 ANN. REV. BANKING & FIN. 

SERV. L. 321, 329-31 (2013). To address this problem, Congress transferred primary federal 

authority for consumer financial protection from the existing federal bank regulators to the 

CFPB, which has one sole mission:  protecting the financial well-being of American consumers.  

Pre-2010 bank regulation was also plagued by “regulatory capture”—the phenomenon of  

agencies coming to serve the interests of regulated industries rather than those of the public. See, 

e.g., Adam J. Levitin, The Politics of Financial Regulation and the Regulation of Financial 

Politics: A Review Essay, 127 HARV. L. REV. 1991, 2041-45 (2014) (hereinafter “Levitin, 

Financial Politics”). Concerns about capture animated the proposals for a consumer financial 

protection agency, see U.S. Dep’t of the Treasury, Financial Regulatory Reform: A New 

Foundation: Rebuilding Financial Supervision and Regulation 29 (2009) (putting forth a 

proposal for a federal consumer financial protection agency and expressing concerns about 

regulatory capture); Oren Bar-Gill & Elizabeth Warren, Making Credit Safer, 157 U. PA. L. REV. 

1, 99 n.325 (2008) (proposing a consumer financial protection agency and noting that 

“minimizing the risk of capture is a main regulatory-design challenge in implementing our 

proposal.”), and are reflected in the CFPB’s unique structure. Levitin, supra, at 2056.  

Congress sought to insulate the new CFPB from industry capture and partisan politics by 

vesting it with important mainstays of independence from the executive branch and the White 

House. Those safeguards include formal status as an independent agency, a Director appointed 

by the President and confirmed by the Senate who can be fired only for good cause, a locale 
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outside of the executive branch, independent funding, and exemption from reviews by OMB and 

the White House.3 Dodd-Frank’s directive on the appointment of the CFPB’s Acting Director is 

integral to this statutory scheme of agency independence. 

i. Formal Independent Status 

The Dodd-Frank Act provision establishing the CFPB spells out the agency’s 

independence: “There is established in the Federal Reserve System, an independent bureau to be 

known as the ‘Bureau of Consumer Financial Protection’ . . .” 12 U.S.C. § 5491(a) (emphasis 

added); accord, Joint Explanatory Statement of the Committee of Conference 874 (2011), 

http://bit.ly/2ntHMfa (the CFPB “will be an independent bureau within the Federal Reserve 

System”).  

ii. Term and Tenure of CFPB Director 

The CFPB’s leadership structure is fundamental to Congress’s design of an agency free 

from independence from direct daily policy control by the President. The CFPB is headed by a 

Director, who “shall be appointed by the President, by and with the advice and consent of the 

Senate,” 12 U.S.C. § 5491(b)(2), and “shall serve for a term of 5 years.” 12 U.S.C. § 5491(c)(1). 

This provision protects the CFPB’s autonomy by allowing the Director to serve past the four-

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3 Congress took care to balance the CFPB’s independence with checks making the CFPB accountable to 

Congress, the courts, the President, and the public in multiple ways. Levitin, Financial Politics, supra at 2057. The 
CFPB’s Director must appear at least twice a year before the relevant Congressional Committees and submit a 
comprehensive report on topics ranging from regulatory obstacles and objectives to budgetary justifications, as well 
as an analysis of past and anticipated agency actions. 12 U.S.C. §§ 5493(b)(3)(C), (d)(4), 5496, 5497(e)(4)(A). The 
Government Accountability Office conducts an annual audit of the CFPB, 12 U.S.C. §§ 5496a(b), 5497(a)(4)(D), 
(a)(5), and the Federal Reserve’s Inspector General oversees the CFPB through reviews, 5 U.S.C. App. 3. 
Ultimately, Congress can also amend or repeal the authorizing legislation for the CFPB.  

CFPB rulemakings are subject to the Administrative Procedure Act. 12 U.S.C. § 5491(a). The Dodd-Frank 
Act also made the CFPB one of only three agencies subject to the Small Business Regulatory Enforcement Fairness 
Act, which requires the CFPB to consult with, and gain direct input from, small businesses regarding proposed 
rulemakings. 5 U.S.C. § 609(d)(2). In addition, the CPFB is the only agency whose rulemakings are subject to a veto 
by the Financial Stability Oversight Council. 12 U.S.C. § 5513. The CFPB lacks independent litigation authority 
before the Supreme Court without leave of the Attorney General, 12 U.S.C. § 5564(e), and the CFPB’s rulemakings 
and enforcement actions are subject to judicial review. 12 U.S.C. § 5491(a). Congress further has the power to 
overturn CFPB rules under the Congressional Review Act. 5 U.S.C. §§ 801 et seq.  
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year term of the President.  

The Dodd-Frank Act further enhanced the independence of the CFPB by providing that 

that the President may only “remove the Director for inefficiency, neglect of duty, or 

malfeasance in office.” 12 U.S.C. § 5491(c)(3). This provision augments the independence of the 

CFPB by shielding the Director from being fired because of a policy disagreement with the 

President. Without the for-cause removal provision, a President could credibly threaten the 

CFPB Director’s removal unless the Director complied with the President’s requests, and if the 

Director did not comply, the President could replace the Director with a new (and presumably 

compliant) Director. That, in turn, would allow a President to attempt to achieve a short-term 

boost to the economy by reducing consumer finance regulation and loosening credit, leaving the 

costs of unsustainable credit to a future administration.  Likewise, if the President could replace 

the CFPB Director at will, the President could freely interfere with civil enforcement decisions. 

In addition, without protection from termination at will, the concentrated and well-heeled 

financial services industry lobby could pressure a President to relax regulations through removal 

or the threat of removal of the Director. Consumer advocates cannot compete with such well-

heeled lobbying. For-cause-only removal helps level the playing field between industry and 

consumer interests by ensuring that industry or select companies cannot forestall or undo 

regulation simply by persuading the President to threaten the removal of the CFPB Director. 

Instead, it is Congress that retains the ultimate oversight over CFPB policy.  

iii. Organizational Situs 

Congress located the CFPB within the Federal Reserve System as “an independent 

Bureau.” 12 U.S.C. § 5491(a). Because the Federal Reserve System itself is outside of the 

executive branch, this decision helps insulate the CFPB from undue political influence.  
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This arrangement—locating the CFPB outside of the executive branch—is the norm for 

financial regulators:  the Federal Reserve System is independently located, as are the FDIC, 

National Credit Union Administration, Federal Trade Commission, Federal Housing Finance 

Agency, Securities and Exchange Commission, and the Commodities Futures Trading 

Commission.  Although the Office of the Comptroller of the Currency is located within the U.S. 

Department of the Treasury, it enjoys statutory freedom from interference from the Treasury 

Secretary. 12 U.S.C. § 1; 31 U.S.C. § 321(c). Even though the OCC is the only financial 

regulator located within a department, it is considered independent from the executive branch, as 

are all the other federal regulators. See Henry B. Hogue, Marc Labonte & Baird Webel, 

Independence of Federal Financial Regulators: Structure, Funding, and Other Issues 25 (Cong. 

Res. Serv. R43391, Feb. 28, 2017), http://bit.ly/2AWAfev (“Hogue”). 

Congress not only provided for the CFPB to be independent of the President, but also 

cordoned it off from interference by the Board of Governors of the Federal Reserve. Under the 

Dodd-Frank Act, absent other statutory authority, the Federal Reserve Board may not:  (1) 

“intervene in any matter or proceeding before the Director, including examinations or 

enforcement actions;” (2) “appoint, direct, or remove any officer or employee of the Bureau;” or 

(3) “merge or consolidate the Bureau, or any of the functions of the Bureau, with any division or 

office of the Board of Governors or the Federal reserve banks.” 12 U.S.C. § 5492(c)(2). 

Similarly, the Federal Reserve Board “may not delay or prevent the issuance of any rule or order 

of the Bureau” and “[n]o rule or order of the Bureau shall be subject to approval or review by the 

Board of Governors.” 12 U.S.C. § 5492(c)(3).   

In sum, Congress took pains to assure the CFPB’s independence by locating it outside of 

the executive branch and insulating it from Federal Reserve Board interference. Congress further 
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decided to fund the CFPB’s operations with Federal Reserve System funds, rather than 

appropriated funds, to bolster the agency’s autonomy, as the next section discusses. 

iv. Independent Funding 

Industry capture of agencies can occur in various ways, but agency funding is a key 

pressure point. Congress has historically funded federal bank regulators independently of the 

appropriations process to shield bank oversight from political interference. See Hogue, supra, at 

25 (“[T]he annual appropriation processes and periodic reauthorization legislation provide 

Congress with opportunities to influence the size, scope, priorities, and activities of any 

agency”). For this reason, Congress exempts all federal bank regulators from Congressional 

appropriations for their funding.4  Id.  

While the CFPB, like all other federal bank regulators, is not subject to the appropriations 

process, it differs from other federal bank regulators in that it does not generate its own funding. 

Instead, the CFPB’s funding consists of transfers from the Board of Governors of the Federal 

Reserve, capped at twelve percent of the total operating expenses of the Federal Reserve System 

reported in the Federal Reserve System’s 2009 annual report, adjusted for inflation. 12 U.S.C. § 

5497(a)(1)-(a)(2).  

Congress specifically placed the CFPB on independent financial footing due to the 

danger of reliance on the appropriations process. S. Rep. No. 111-176, at 163 (2010) (“[T]he 

assurance of adequate funding [for the CFPB from the Federal Reserve Board], independent of 

the Congressional appropriations process, is absolutely essential to the independent operations of 

any financial regulator”). As the Senate Report (id.) accompanying the Dodd-Frank Act 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4 The Federal Reserve System earns revenues from services to its members such as check-clearing, 

securities investments, and interest on loans. The OCC and the FHFA primarily fund themselves through fees on 
their regulated entities. The FDIC and the National Credit Union Administration generate revenue primarily through 
premiums paid by their insured entities for federal deposit and share insurance respectively. See Hogue, supra, at 26. 

Case 1:17-cv-09536-PGG   Document 19-1   Filed 12/14/17   Page 18 of 35



 

 
 

12 

explained, Congress had observed the harm of political pressure on the predecessor to FHFA: 

This was a hard learned lesson from the difficulties faced by the Office of 
Federal Housing Enterprise Oversight (OFHEO), which was subject to 
repeated Congressional pressure because it was forced to go through the annual 
appropriations process. It is widely acknowledged that this helped limit 
OFHEO’s effectiveness. For that reason, ensuring that OFHEO’s successor 
agency—the Federal Housing Finance Agency—would not be subject to 
appropriations was a high priority for the Committee and the Congress in the 
Housing and Economic Recovery Act of 2008. 

The cap on the CFPB’s budget is unique among federal bank regulators, and its budget is, 

as a result, modest compared to the budgets of other federal financial regulators. See id. at 163-

164. Thus, while the CFPB is structured to be independent of the political horse-trading and 

logrolling of the appropriations process, it is still kept under tighter budgetary control than any 

other federal bank regulator.   

v. Limitations on Executive Oversight 

Consistent with its treatment of other independent federal bank regulators, Congress 

further exempted CFPB actions from executive branch review. In one such measure, Congress 

provided that legislative recommendations, testimony, and comments by the CFPB are not 

subject to executive branch review, whether by OMB or any other federal officer or agency.  

Specifically, Dodd-Frank states that:  

No officer or agency of the United States shall have any authority to require 
the Director or any other officer of the Bureau to submit legislative 
recommendations, or testimony or comments on legislation, to any officer or 
agency of the United States for approval, comments, or review prior to the 
submission of such recommendations, testimony, or comments to the Congress 
[as long as those CFPB documents indicate that the views expressed therein 
are the CFPB’s own].  

12 U.S.C. § 5493(c)(4).  

In another example of independence from executive oversight, Congress gave the CFPB 

a statutory exemption from budget review by OMB. Under the Dodd-Frank Act, the CFPB must 
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provide copies of the Director’s financial operating plans, forecasts, and quarterly reports to the 

Director of OMB. 12 U.S.C. § 5497(a)(4)(A). In a companion provision, however, Congress 

stated that there is no “obligation on the part of the Director [of the CFPB] to consult with or 

obtain the consent or approval of the Director of the Office of Management and Budget with 

respect to any report, plan, forecast, or” other information provided to OMB. 12 U.S.C. § 

5497(a)(4)(E); cf. 12 U.S.C. § 1827 (extending similar protection to the FDIC). Similarly, 

nothing in the OMB reporting requirements may “be construed as implying . . . any jurisdiction 

or oversight over the affairs or operations of the Bureau.” 12 U.S.C. § 5497(a)(4)(E). 

Finally, the CFPB, like all federal bank regulators, is free from the usual requirement that 

agencies submit their rules to OMB’s Office of Information and Regulatory Affairs (OIRA) for 

review and cost-benefit analysis. Executive Order 12866, Regulatory Planning and Review, 58 

Fed. Reg. 51735 (Oct. 4, 1993). Executive Order 12866 contains an express exemption for 

agencies deemed to be “independent regulatory agencies” under the Paperwork Reduction Act. 

Id. § 3(b). The Paperwork Reduction Act’s list of independent regulatory agencies includes the 

CFPB and other federal bank regulators. 44 U.S.C. § 3502(5). In this way, the CFPB and other 

federal bank regulators are exempt from White House review of their rules. 

2. The Dodd-Frank Act’s Directorship Succession Provision Is Integral to 
the Independence Congress Mandated for the CFPB 

Dodd-Frank’s provision on the appointment of the CFPB’s Acting Director is a key pillar 

supporting the architecture of agency independence that defines the CFPB. Under Dodd-Frank, 

the White House’s single most important role with respect to the CFPB—the appointment of the 

permanent CFPB Director—may only be made “by and with the advice and consent of the 

Senate.” 12 U.S.C. § 5491(b)(2). In contrast, no federal statute requires Senate confirmation for 

appointment of an Acting Director for the CFPB. Thus, if the President had authority to name the 
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CFPB’s Acting Director under the FVRA, the President could bypass Senate confirmation of the 

agency’s head by appointing the CFPB’s Acting Director for up to 210 days without nominating 

a permanent Director. 5 U.S.C. § 3346(a)(1). Conceivably, the President could stack back-to-

back 210-day terms and delay a nomination until the end of a Presidency, resulting in up to 8 

years of freely removable Acting Directors of the President’s choice, followed by a 5-year term 

for a duly confirmed Director of the President’s nomination. To avoid that scenario, Congress 

insisted that the CFPB’s Deputy Director “serve as acting Director in the absence or 

unavailability of the Director.” 12 U.S.C. § 5491(b)(5)(B). Because the CFPB’s Deputy Director 

is a career civil servant who is appointed by the CFPB’s Director, 12 U.S.C. § 5491(b)(5)(A), the 

President may not name a political appointee as CFPB Director without Senate confirmation.   

II. The FVRA Does Not Provide a Standing Alternative Method of Appointing an 
Acting Director for the CFPB. 

Defendants argue that the FVRA provides a standing alternative method of filling 

vacancies at federal agencies, even when another method is specified by statute. See White 

House Statement on Director Mulvaney’s Status as Acting Director of the Consumer Financial 

Protection Bureau, Nov. 27, 2017, at http://bit.ly/2zIofxn. This claim is wrong because it ignores 

the text and legislative history of the FVRA and a fundamental constitutional principle.  

A. The FVRA Does Not Apply When a Statutory Provision Expressly 
Designates an Acting Officer, as the Dodd-Frank Act Does. 

The FVRA provides that it is the “exclusive means for temporarily authorizing an acting 

official to perform the functions and duties of any office of an Executive agency … for which 

appointment is required to be made by the President, by and with the advice and consent of the 

Senate, unless—(1) a statutory provision expressly—…(B) designates an officer or employee to 

perform the functions and duties of a specified office temporarily in an acting capacity.”  5 

U.S.C. § 3347.  The Dodd-Frank Act’s CPFB succession provision is “a statutory provision 
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expressly…designat[ing] an officer or employee to perform the functions and duties of [the 

CFPB Director] temporarily in an acting capacity.”   12 U.S.C. § 5491(b)(5)(B).  Thus the 

FVRA, by its own terms, does not apply to the CFPB Directorship.   

The Dodd-Frank Act’s use of the word “shall” in the CPFB Director succession provision 

is as express a statutory provision as could be conceived without requiring the use of “magic 

words” directly referencing the FVRA. The Supreme Court has repeatedly made clear that 

“magic words” are not required for a provision to be express. See Marcello v. Bonds, 349 U.S. 

302, 310 (1955) (“Exemptions from the terms of the . . . Act are not lightly to be presumed in 

view of the statement . . . that modifications must be express[.] But . . . [u]nless we are to require 

the Congress to employ magical passwords in order to effectuate an exemption from the . . . Act, 

we must hold that the present statute expressly supersedes the . . . provisions of that 

Act”); Lockhart v. United States, 546 U.S. 142, 149 (2005) (Scalia, J. concurring) (“When the 

plain import of a later statute directly conflicts with an earlier statute, the later enactment 

governs, regardless of its compliance with any earlier-enacted requirement of an express 

reference or other ‘magical password.’”) (emphasis in original). The Dodd-Frank Act’s CFPB 

Director succession provision is an express provision opting out of the FVRA succession 

mechanism, so the FVRA has no applicability to determining who is the rightful Acting Director 

of the CFPB.  

B. The FVRA Does Not Apply to Members of Boards of Independent Agencies, 
and the CFPB Director Is a Member of the Board of an Independent Agency 

The FVRA not only has an exclusion for express opt-outs of its coverage, but it is also 

inapplicable to: 

[A]ny member who is appointed by the President, by and with the advice and 
consent of the Senate to any board, commission, or similar entity that—  

(A) is composed of multiple members; and 
(B) governs an independent establishment or Government corporation. 
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5 U.S.C. § 3349c(1).  

The CFPB Director is a member of the multi-member board of an independent 

Government corporation, namely the five-member Board of Directors of the Federal Deposit 

Insurance Corporation. 12 U.S.C. § 1812(a)(1)(B). Appointment as the CFPB Director, by and 

with the advice and consent of the Senate, is not only an appointment to lead the CFPB, but also 

to serve as a member of FDIC Board. As a multi-member board of an independent Government 

corporation, the FDIC Board is therefore clearly exempt from the FVRA.5   

 There is an important policy foundation for the exclusion of multi-member boards of 

independent entities from the FVRA’s ambit. Multi-member boards of independent agencies and 

other entities frequently have partisan balance requirements or expertise requirements or 

geographic affiliation requirements. For example, the FDIC Board has a partisan balance 

requirement, and a requirement that one of its members have State bank supervisory experience. 

12 U.S.C. § 1812(a)(1)-(2). If the President could use the FVRA to appoint acting members of 

multi-member boards of independent entities, he could circumvent the statutory qualification 

restrictions on these entities. Thus, if the FVRA applied to multi-member boards of independent 

agencies, the President could stack the FDIC Board solely with members of his own political 

party.  The President does have considerable power to shape the membership of multi-member 

boards of independent agencies, but the exercise of this power is subject to the advice and 

consent of the Senate.   

 It is for this reason that the FVRA does not extend to vacancies on multi-member 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
5 We note that the Office of Legal Counsel memorandum on which the Defendant President apparently 

relied in appointing Defendant Mulvaney did not mention the CFPB Director’s role as an FDIC Board member, 
much less analyze how it affects the application of the FVRA. Memorandum from Assistant Attorney General 
Steven A. Engel to Donald F. McGahn II, Counsel to the President, Nov. 25, 2017, at http://bit.ly/2iSSZRQ. A post-
controversy memorandum from the CFPB’s General Counsel, allegedly sent to the Bureau’s senior leadership, 
similarly failed to consider the CFPB Director’s membership on the FDIC Board. See Memorandum from Mary 
McLeod, General Counsel to CFPB Senior Leadership Team, Nov. 25, 2017, at http://bit.ly/2k0pKfO.  
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independent agency boards. The appointment of an Acting CFPB Director is necessarily the 

appointment of an acting member of the FDIC Board.  This role cannot be separated from the 

CFPB Director’s role at the CFPB; it is a mandatory statutory package, and the service of an 

invalidly Acting CFPB Director on the FDIC Board would jeopardize the legality of the FDIC’s 

actions. See FEC v. Nat’l Rifle Ass’n Political Victory Fund, 6 F.3d 821 (D.C. Cir. 1993). 

Accordingly, the President cannot use the FVRA to appoint the Acting CFPB Director. Instead, 

the only applicable statute to the succession of CFPB Director is the Dodd-Frank Act.  

C. The FVRA Does Not Apply to Subsequently Enacted Statutes that Expressly 
Provide for a Line of Succession. 

Defendants’ argument that the FVRA provides a standing alternative method of filling 

vacancies at federal agencies stands on a selective reading of the FVRA’s legislative history that 

does not comport with a basic constitutional principle—an earlier Congress cannot bind a later 

Congress.  Defendants contend that section 3347 of the FVRA provides that the FVRA is either 

the exclusive or alternative succession provision for filling a vacancy; the FVRA is always an 

option no matter what another statute provides.  Yet, Defendants recognize that section 3347 is 

open to another (correct) reading, namely that the word “exclusive” simply makes clear that the 

FVRA applies absent an express-out out provision that cause another statute to control.  

Accordingly, Defendants’ position stands on the legislative history of the FVRA (and on a single 

reported decision that also relied on the FVRA’s legislative history).   

1. Legislative History Indicates That the FVRA Is Not an Alternative 
Method of Filling a Vacancy If a Subsequently Enacted Statute Expressly 
Provides for Another Mandatory Mechanism for Filling a Vacancy. 

Defendants rely on the FVRA’s legislative history to support their reading that the FVRA 

is either an exclusive possibility or an alternative possibility for filling vacancies at federal 

agencies.  The problem with this claim is that it fails to note that the FVRA’s legislative history 
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carefully distinguishes between the application of the FVRA to existing statutes and to 

subsequently enacted statutes.  The FVRA’s legislative history shows that the FVRA is not 

meant to serve as an alternative for the succession mechanisms in subsequent statutes, only for 

those in existing statutes.  

The Senate Report on the FVRA explains that that there are three exceptions to its 

application. The first deals with subsequently enacted statutes, which “govern” if they “expressly 

provide” that they supersede the FVRA. The second deals with existing statutes, for which the 

Vacancies Act stands as an alternative appointment method for acting officers, and the third, not 

relevant here, deals with recess appointments: 

[Section 3347 of the FVRA] does allow temporary appointments to be 
made other than through the Vacancies Reform Act in three narrowly 
delineated exceptions. First, where Congress provides that a statutory provision 
expressly provides that it supersedes the Vacancies Reform Act, the other 
statute will govern. But statutes enacted in the future purporting to or argued to 
be construed to govern the temporary filling of offices covered by this statute 
are not to be effective unless they expressly provide that they are superseding 
the Vacancies Reform Act. Second, the bill retains existing statutes that are in 
effect on the date of enactment of the Vacancies Act of 1998 that expressly 
authorize the President, or the head of an executive department to designate an 
officer to perform the functions and duties of a specified office temporarily in 
an acting capacity, as well as statutes that expressly provide for the temporary 
performance of the functions and duties of an office by a particular officer or 
employee. (This includes statutes that provide for an automatic designation, 
unless the President designates another official). The Committee is aware of 
the existence of statutes specifically governing a vacancy in 41 specific offices, 
40 of which would be retained by this bill.... 

 S. Rep. 105-250, 1998 WL 404532 at *15.  

The Dodd-Frank Act clearly falls into the first exception contemplated in the legislative 

history: it is a statute enacted subsequent to the FVRA, and it has express language indicating 

that it supersedes the FVRA because it states that the Deputy Director “shall” serve as acting 

Director in the event of the Director’s absence or unavailability.  

Defendants’ reliance on the FVRA legislative history is founded on a selective reading of 
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that legislative history. Defendants ignore the first exception to the FVRA discussed in the 

legislative history. That first exception is the one dealing with subsequently enacted statutes. 

Instead, the President focuses on the second exception mentioned in the legislative history, but 

that exception is expressly inapposite, as it deals with pre-existing statutes. Likewise, the sole 

reported case on the FVRA is also inapplicable as it dealt with the General Counsel of the 

National Labor Relations Board, one of the 40 offices specifically mentioned in the legislative 

history as under an existing statute. Hooks v. Kitsap Tenant Support Services, 186 F. 3d 550 (9th 

Cir. 2016). Similarly, the opinions issued by the Office of Legal Counsel on the FVRA deal with 

existing, rather than subsequent statutes. See, e.g., Acting Director of the Office of Management 

and Budget, 27 Op. O.L.C. 121 (2003); Authority of the President to Name an Acting Attorney 

General, 31 Op. O.L.C. 208 (2007). As a result, none of these precedents applies to the CFPB 

Directorship.6   

2. A Law Passed by an Earlier Congress Cannot Bind a Future Congress 

The FVRA’s legislative history’s distinction between the application of the FVRA for 

existing and subsequently enacted statutes is also the only reading that is consistent with a 

fundamental constitutional principle:  a law passed by an earlier Congress cannot bind a future 

Congress. If Defendants’ reading were correct, it would mean that an earlier Congress (the 

FVRA Congress in 1998) could bind a later Congress (the Dodd-Frank Congress in 2010) by 

requiring the later Congress to have the FVRA as an alternative method of filling vacancies for 

any statutory position created by the later Congress, notwithstanding the later Congress’s express 

rejection of that alternative.   The FVRA Congress could amend previously existing statutes, but 

it could not require the FVRA to always be an alternative method of appointment no matter what 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
6 Notably, the OLC opinion on the CFPB on which the President claims to have relied did not address the 

part of the FVRA’s legislative history dealing with subsequent statutes, only that with existing statutes, despite the 
Dodd-Frank Act being a subsequent statute. 
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actions a subsequent Congress would take.   

It is axiomatic that one Congress cannot bind a subsequent one through legislation; were 

it otherwise, a Congress could exercise dead hand control even if the electorate had subsequently 

rejected it at the polls. Great N. Ry. Co. v. United States, 208 U.S. 452, 465 (1908); United States 

v. Shull, 793 F. Supp. 2d 1048, 1061 (S.D. Ohio 2011). The democratic edifice of American 

government cannot tolerate an earlier Congress binding a subsequent one through legislation. It 

is for this reason that the legislative history of the FVRA recognized that future statutes had to be 

treated differently than existing statutes. Accordingly, Defendants’ position that the FVRA 

stands as a constant alternative line of succession is incorrect. The FVRA might be an alternative 

method for filling vacancies at agencies created under existing statutes, but it cannot be for 

agencies created after its enactment when a subsequently enacted statutory line of succession 

supersedes the application of the FVRA.7  

D. Application of the FVRA Would Create a Perverse Incentive for the 
President to Delay Nomination of a Permanent CFPB Director. 

Application of the FVRA would also create an incentive for the President to delay 

nomination of a permanent CFPB Director until the end of his term in office.  Such strategic 

delay would allow this President, as well as future presidents, to effectively seize the equivalent 

to two CFPB Director appointments, when a President is entitled solely to one.  Under the 

Defendant’s interpretation, a President could install a string of Acting Directors, each for 210-

day terms, and wait until the end of the Presidency to nominate a permanent Director, who would 

then be able to serve a full 5-year term that would extend past the next Presidency.  In other 

words, instead of getting to select the CFPB Director for a single 5-year term, a President could 

manipulate the process and have as many as 8 years of Acting Directors of his choice (all 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

7 For this reason, holding that the FVRA controls over the Dodd-Frank Act does not, in fact, further the 
goal of constitutional avoidance, contrary to the claim of certain other amici.  
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effectively subject to his removal power and thus control, unlike a regular CFPB Director) on top 

of a regular 5-year appointment for CFPB Director.  Such an outcome would make a mockery of 

the statutory requirements of Senate confirmation for a 5-year term in office and for-cause only 

removal for the CFPB Director. The Defendants’ position incentivizes the President to delay 

putting a nominee through the Senate confirmation process, whereas the Plaintiff’s position 

incentivizes the President to move expeditiously with a nomination if he wishes to exercise 

influence over the Bureau.   

III. The Appointment of the OMB Director as Acting CFPB Director Violates the Dodd-
Frank Act’s Requirement of Statutory Independence for the CFPB. 

Even if the Court were to determine that the FVRA governs the CFPB Directorship 

succession, Defendant Mulvaney and any other OMB official should still be precluded from 

appointment to the Acting CFPB Director position. Defendant Trump’s appointment of 

Defendant Mulvaney epitomizes the problem Congress sought to address by creating an 

exclusive mechanism in the Dodd-Frank Act for filling the post of Acting Director of the CFPB.  

Defendant Mulvaney is OMB Director. OMB “is an office in the Executive Office of the 

President,” 31 U.S.C. § 501, which makes Defendant Mulvaney an official of the White House. 

Defendant Mulvaney has told the press that he is continuing to head OMB while claiming office 

as the CFPB’s Acting Director. See Renae Merle, Dueling officials spend chaotic day vying to 

lead federal consumer watchdog, WASH. POST (Nov. 27, 2017) (“Mulvaney said he plans to 

work three days a week at the agency and three days at OMB”). Thus, the White House 

effectively has taken over the CFPB by appointing Defendant Mulvaney as CFPB Acting 

Director while he remains head of OMB. Indeed, in a press conference on November 27, 2017, 

Defendant Mulvaney confirmed this turn of events, declaring: “The Trump Administration is 

now in charge” of the CFPB. See, e.g., http://cs.pn/2AxVT65.  
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Defendant Mulvaney’s appointment as CFPB Acting Director is in blatant violation of 

Congress’ repeated injunctions against OMB intrusion into CFPB decisions. Congress specified 

in the Dodd-Frank Act that the CFPB is to be an “independent bureau,” 12 U.S.C. § 5491(a), yet 

a top White House official has now taken control of the agency, without opportunity for Senate 

confirmation. Furthermore, this violates Congress’ directive denying the OMB “jurisdiction or 

oversight over the affairs or operations of the Bureau”, 12 U.S.C. § 5497(a)(4)(E).  

Defendant Mulvaney’s actions as putative Acting Director of the CFPB contravene other 

important statutory provisions that wall off the CFPB from OMB. In Dodd-Frank, Congress 

prohibited officials from OMB and the White House from requiring the CFPB to submit 

“legislative recommendations, or testimony or comments on legislation” to them for prior review 

or approval. 12 U.S.C. § 5492(c)(4). Yet the sitting Director of OMB now wields ultimate power 

to review and approve any proposed recommendations, testimony, or comments by the CFPB to 

Congress. The same OMB Director will now sign off on the CFPB’s financial operating plans, 

forecasts, and quarterly reports, in violation of 12 U.S.C. § 5497(a)(4)(E).   

Defendant Mulvaney is also reviewing and acting on CFPB rules and rulemakings while 

serving as OMB Director. His involvement in CFPB rulemaking is especially problematic in 

light of E.O. 12866, which expressly exempts the CFPB from OIRA rulemaking review. OIRA is 

both an office of OMB, 31 U.S.C. § 505, and an arm of the White House. See The White House, 

OMB Offices, http://bit.ly/2B14gdL (viewed Dec. 5, 2017). OIRA staff report to Defendant 

Mulvaney in his capacity as OMB Director, and Defendant Mulvaney has ultimate authority over 

OIRA’s rulemaking review. 

 As a result, CFPB rulemaking is effectively under OMB review as long as Defendant 

Mulvaney remains the OMB Director. In fact, American Banker quoted Defendant Mulvaney on 
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December 4, 2017—after he claimed to be serving as CFPB Acting Director—as saying: “You 

could imagine that the Office of Management and Budget under the Trump administration might 

look very cautiously, even cynically, against rules that were produced by” the previous CFPB 

Director, Richard Cordray. Ian McKendry, Mulvaney’s first days at CFPB:  payday, personnel 

and a prank, AM. BANKER, Dec. 4, 2017. As this demonstrates, Defendant Mulvaney is 

incapable of reviewing CFPB rulemakings independently; instead, he views them from the 

perspective of the White House and OMB. At his November 27 press conference, Defendant 

Mulvaney announced one of his first decisions was to institute a 30-day freeze on all new rules, 

regulations, and guidance issued by the CFPB. See, e.g., http://cs.pn/2AxVT65. More recently, 

Defendant Mulvaney halted implementation of a new CFPB final rule expanding data collection 

on mortgages. See Yuka Hayashi, New CFPB Chief Curbs Data Collection, Citing Cybersecurity 

Worries, WALL ST. J., Dec. 5, 2017. As this suggests, Defendant Mulvaney, while continuing as 

OMB head, has acted aggressively to put CFPB rulemaking under the White House’s control. 

 Defendant Mulvaney’s appointment as Acting Director allows OMB and the White 

House to stack the CFPB rulemaking process in another way. Under the Small Business 

Regulatory Enforcement Fairness Act (SBREFA), the CFPB must elicit feedback from small 

businesses regarding proposed rulemakings. 5 U.S.C. § 609(d)(2). SBREFA requires the CFPB 

to convene a review panel for the proposed rule “consisting wholly of full time Federal 

employees of the office within the agency responsible for carrying out the proposed rule [the 

CFPB], the Office of Information and Regulatory Affairs within the Office of Management and 

Budget, and the Chief Counsel” for Advocacy of the Small Business Administration. The 

purpose of the review panel is to issue a public report on “the comments of the small entity 

representatives” and the review panel’s findings. 5 U.S.C. § 609(b).  
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 The SBREFA panel’s authorizing legislation gives room to Defendant Mulvaney to 

manipulate the composition of the review panel. Recently, he announced his intent to “add more 

political appointees to the [CFPB’s] ranks . . . pairing them with senior civil servants in areas 

such as . . . regulations.” Lydia Beyoud, Mulvaney Wants More Political Appointees in Place at 

CFPB, BNA BANKING DAILY, Dec. 4, 2017. This raises concerns that as Acting CFPB Director 

Defendant Mulvaney would appoint his political appointees at the CFPB who were aligned with 

OMB and the White House to serve on SBREFA review panels. This, in turn, would rig the 

SBREFA process and help ensure that rulemakings vital to the welfare of American consumers 

do not move forward. 

 The extent of White House direct policy control over the CFPB through Defendant 

Mulvaney is perhaps most clearly shown by Defendant Trump’s tweet on December 8, 2017:   

Fines and penalties against Wells Fargo Bank for their bad acts against their 
customers and others will not be dropped, as has incorrectly been reported, but 
will be pursued and, if anything, substantially increased. I will cut Regs but make 
penalties severe when caught cheating! 
 

Donald J. Trump (@realDonaldTrump), Twitter (Dec. 8, 2017, 7:18 AM), at 

http://bit.ly/2jv1m6u.  The President, of course, utterly lacks statutory authority to 

determine whether the CFPB, as an independent agency, pursues an enforcement action, 

much less the fines it imposes or the regulations it will pass or cut.  The President’s tweet 

is a boast of having such control over the CFPB through his control of Defendant 

Mulvaney as the freely-removable OMB Director. In other words, the President is 

boasting of the ability to do exactly what Congress has forbade.  

 In these myriad ways, Defendant Mulvaney’s appointment as Acting Director of the 

CFPB while continuing to serve as OMB Director puts the White House in direct, day-to-day 

control of the CFPB. This sort of direct political control by the White House, unmediated by a 
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for-cause removal standard, a term in office that may outlast the President’s, and Senate 

confirmation, is a direct threat to the CFPB’s statutory independence and the stated will of 

Congress.8  It is precisely these concerns that animated Congress’s choice to reject the FVRA 

mechanism and have the Dodd-Frank Act control the CFPB’s Directorship succession.  

* * * 

 For the reasons explained above, only the Dodd-Frank Act applies to determine the 

succession of the CFPB Directorship in the event of a vacancy, which means that until and 

unless a Presidential nominee is confirmed by the Senate (or installed through a recess 

appointment), the Deputy Director of the CFPB, Leandra English, serves as the only lawful 

Acting Director.  

CONCLUSION 

For these reasons, the court should grant Plaintiff’s motion for a preliminary injunction. 

Respectfully submitted, 
Dated: December 14, 2017  /s/ Courtney Weiner 

Courtney Weiner 
 
Courtney Weiner  
LAW OFFICE OF COURTNEY WEINER, PLLC 
1629 K Street, Northwest, Suite 300  
Washington, DC 20006  
(202) 827-9980 
cw@courtneyweinerlaw.com 
 
Counsel for Amici

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
8 We note that the CFPB is not the only federal bank regulatory body whose independence will be 

compromised. If Defendant Mulvaney can serve the Acting Director of the CFPB, he will also be a voting member 
of the board of directors of the FDIC, of the Financial Stability Oversight Council, and of the Federal Financial 
Institutions Examination Council. 12 U.S.C. §§ 1812(a)(1)(B), (d)(2); 3303; 5321(b)(1)(D), (c)(3). His concurrent 
tenure as Director of OMB will threaten the independence of these additional bank regulatory bodies by substituting 
a sitting White House official for a truly independent agency head. 
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Susan Block-Lieb is the Cooper Family Chair in Urban Legal Issues at Fordham Law 
School.  She teaches and writes on consumer protection law.  
 

Mark E. Budnitz is a Professor of Law, Emeritus, at Georgia State University College of 
Law and the former Executive Director of the National Consumer Law Center.  He has written 
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 Prentiss Cox is an Associate Professor of Law at the University of Minnesota Law 

School and previously was a member of the Consumer Advisory Board of the CFPB. 
 
 Benjamin P. Edwards is an Associate Professor of Law at the University of Nevada, Las 
Vegas William S. Boyd School of Law.  He writes about financial regulation and consumer 
protection. 

 
Kathleen C. Engel is a Research Professor of Law at Suffolk University. She serves on 
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Linda Fisher is a Professor of Law and	
  the	
  James	
  Boskey	
  Research	
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Judith Fox is a Clinical Professor of Law and the Director Of the Economic Justice 

Project.   She serves on the CFPB’s Consumer Advisory Board (CAB); however, the views she 
expresses here are her own, not those of the CAB, the CFPB, or the United States.  

 
 Robert Hockett is the Edward Cornell Professor at Cornell Law School, specializing 
in finance and financial regulation. He has previously worked at the Federal Reserve Bank of 
New York and the International Monetary Fund and is a Fellow of The Century Foundation.  
 

Edward Janger is the David M. Barse Professor at Brooklyn Law School. He writes 
about bankruptcy, commercial law and consumer credit.  

 
Dalié Jiménez is a Professor of Law at the University of California, Irvine School of 

Law. From 2011-12, she served in the Research, Markets & Regulation division at the CFPB. 
 
 Adam J. Levitin is a Professor of Law at the Georgetown University Law Center. 
He previously served on the CFPB’s CAB and as counsel to the Congressional Oversight Panel 
for the Troubled Asset Relief Program. He is currently engaged as an expert witness by the 
CFPB, but is not representing the Bureau in serving as amicus curiae.  
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Cathy Lesser Mansfield is a Professor of Law and the Director of the Compliance and 

Risk Management Program at Drake University Law School.  She teaches and writes in the areas 
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 Patricia A. McCoy is Professor of Law at Boston College Law School. In 2011, she 
founded the Mortgage Markets unit at the CFPB and oversaw the Bureau’s mortgage initiatives.  
 
 Christopher Lewis Peterson is the John J. Flynn Endowed Professor of Law at the 
University of Utah’s S.J. Quinney College of Law. From 2012-2016, he was Special Advisor to 
the Director and Senior Counsel for Enforcement Policy & Strategy at the CFPB.  
 

David J. Reiss is a Professor of Law at Brooklyn Law School and the Academic Program 
Director of its Center for Urban Business Entrepreneurship.  He writes about real estate finance 
and consumer protection. 
  

Jeff Sovern is a Professor of Law at St. John's University School of Law where he has 
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Justin Steil is an Assistant Professor of Law and Urban Planning at the Massachusetts 
Institute of Technology.   
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book Other People’s Houses (Yale Press, 2014).     
 
 Arthur E. Wilmarth, Jr. is a Professor of Law at George Washington University Law 
School.  In 2010, he served as a consultant to the Financial Crisis Inquiry Commission, the body 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
 
  

 
 
 
 
 Case No. 1:17-cv-09536 

 
 
 

PROPOSED ORDER 
 

  Upon review of Movant’s Motion for Leave to File Brief of Amici Curiae 

Consumer Finance Regulation Scholars in Support of Plaintiff’s Motion for a Preliminary 

Injunction, the motion for leave is hereby GRANTED, and Amici’s Brief is deemed filed as 

of December 14, 2017. 

    SO ORDERED. 

Dated: December ___, 2017 

       __________________ 
       District Court Judge 
 

  

  

 
LOWER EAST SIDE PEOPLE’S FEDERAL 
CREDIT UNION, 
 
   Plaintiff, 
 
 v. 
 
DONALD J. TRUMP and 
JOHN M. MULVANEY, 
 
                                   Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
 
LOWER EAST SIDE PEOPLE’S FEDERAL 
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DONALD J. TRUMP and  
JOHN M. MULVANEY, 
 

  Defendants. 
 

 
 
 
 
 
       Civil Action No. 17-9536 (PGG) 

 

PLEASE TAKE NOTICE that David H. Gans of CONSTITUTIONAL 

ACCOUNTABILITY CENTER hereby appears as counsel for amici curiae former Senator 

Chris Dodd, former Representative Barney Frank, Senator Sherrod Brown, and Representative 

Maxine Waters in the above-captioned matter.  

  I hereby certify that I am admitted to practice in this Court. 

Dated: December 14, 2017 

     Respectfully submitted, 

     /s/ David H. Gans 

     David H. Gans 
CONSTITUTIONAL ACCOUNTABILITY CENTER  
1200 18th Street, N.W., Suite 501 
Washington, D.C. 20036 
(202) 296-6889 
david@theusconstitution.org 

 
Counsel for Amici Curiae 
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441 Fourth Street, NW, Suite 1100S, Washington, D.C. 20001, (202) 727-3400, Fax (202) 741-0580 
 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Office of the Attorney General 

 
 
 
ATTORNEY GENERAL 
KARL A. RACINE 
 
 
December 14, 2017 
 
Via ECF 
 
The Honorable Paul G. Gardephe 
United States District Judge 
Southern District of New York 
Thurgood Marshall United States Courthouse 
40 Foley Square 
New York, N.Y. 10007 
 
Re: Lower East Side People’s Federal Credit Union v. Trump, et al. 
 No. 17-cv-9536 (PGG)  
 
Dear Judge Gardephe: 
 
 The District of Columbia respectfully requests leave to file the attached brief as amici curiae 
in support of plaintiff’s motion for a preliminary injunction on its own behalf and that of the States 
of Delaware, Iowa, Maine, Maryland, Massachusetts, Minnesota, New York, Oregon, Rhode Island, 
and Washington.  The District contacted opposing counsel, Benjamin Takemoto, for his position on 
this request, but did not hear back as of the time of filing.  
 
 As explained in the attached brief, the Amici States have a significant interest in maintaining 
the independence of the Consumer Financial Protection Bureau (“CFPB”) to ensure their own ability 
to enforce the many consumer financial laws that protect their residents.  In creating the CFPB as an 
independent agency, the Consumer Financial Protection Act envisions that the CFPB and the States 
will work together to uphold consumer protections, and it authorizes the state attorneys general to 
enforce the Act and CFPB regulations.  As enforcement partners with the CFPB, the Amici States 
rely on the CFPB’s independence when cooperating and coordinating with the CFPB in their 
enforcement activities.   
 

The Amici States respectfully submit that this brief will aid the Court in resolution of the issues 
presented in plaintiff’s motion for a preliminary injunction.  The signatory Attorneys General are the 
chief law officers of their respective states and bring a wealth of experience about consumer financial 
protection.  The attached brief addresses not only the importance of CFPB’s independence in this area 
but also the basis for that independence in the detailed statutory framework creating the CFPB, thus 
providing context and support for the plaintiff’s position on the merits and assertions of harm. 
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For these reasons, the Amici States respectfully request that the Court grant leave to file the 
attached amicus brief.  
 

Respectfully submitted, 

KARL A. RACINE 
Attorney General for the District of Columbia 
 
LOREN L. ALIKHAN 
Acting Solicitor General 
 
CARL J. SCHIFFERLE 
Assistant Attorney General 
 

      /s/ Christina Okereke     
      CHRISTINA OKEREKE 
      Assistant Attorney General 
 
      Office of the Attorney General 
      441 4th Street, NW, Suite 630S 
      Washington, D.C. 20001 
      (202) 727-5173 
      christina.okereke@dc.gov 
       
 
cc:  All Counsel of Record (via ECF) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
LOWER EAST SIDE PEOPLE’S FEDERAL  ) 
CREDIT UNION, on behalf of itself and its  ) 
members,   ) 
                                 ) 

  Plaintiff,    ) 
       ) 

 -against-      ) No. 17-cv-9536 (PGG) 
        ) 
DONALD JOHN TRUMP, in his official   ) 
Capacity as President of the United States of  ) 
America; JOHN MICHAEL MULVANEY, in ) 
his capacity as the person claiming to be acting ) 
director of the Consumer Financial Protection ) 
Bureau,       ) 
        ) 
   Defendants.    ) 

 
BRIEF FOR THE DISTRICT OF COLUMBIA AND THE  

STATES OF DELAWARE, HAWAII, IOWA, MAINE, MARYLAND, 
MASSACHUSETTS, MINNESOTA, NEW YORK, OREGON, RHODE 

ISLAND, VERMONT, AND WASHINGTON AS AMICI CURIAE  
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A PRELIMINARY INJUNCTION 
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STATEMENT OF INTEREST OF AMICI CURIAE 

Amici curiae are the District of Columbia and the States of Delaware, Hawaii, 

Iowa, Maine, Maryland, Massachusetts, Minnesota, New York, Oregon, Rhode Island, 

Vermont, and Washington, who seek to maintain the legislatively crafted 

independence of the Consumer Financial Protection Bureau (“CFPB”) that is so 

essential to its mission.  Through the Consumer Financial Protection Act (“Act”), 

Congress has authorized State Attorneys General to enforce the Act’s consumer 

protection provisions and CFPB regulations.  12 U.S.C. § 5552(a).  In bringing such 

enforcement actions, the States consult with the CFPB, which has the right to 

intervene in those suits.  12 U.S.C. § 5552(b).  As enforcement partners with the 

CFPB, the Amici States have an interest in preserving the independence of the CFPB 

from short-term political pressures so that it can use its resources and expertise to 

pursue the long-term public interest.  The CFPB’s independence is crucial to the 

effectiveness of the Amici States’ enforcement efforts, as the CFPB and the Amici 

States make decisions about cooperating in parallel investigations, sharing information 

and documents collected, coordinating enforcement actions, and negotiating joint 

settlements.  Attempts to dismantle Congress’s careful and concerted efforts in 

structuring the CFPB as a truly independent agency would, if successful, harm the 
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Amici States’ ability to enforce the many consumer financial laws that protect their 

residents.1 

BACKGROUND 

Congress established an independent CFPB to help prevent a repeat of the 2008 

financial crisis, which devastated the nation’s economy and was the worst such crisis 

since the Great Depression.  S. Rep. No. 111-176, at 15, 39 (2010).  More than 8 

million American jobs were lost, 7 million homes entered foreclosure, and household 

wealth fell by $13 trillion.  Id. at 39.  As the Senate Committee on Banking, Housing, 

and Urban Affairs found, “it was the failure by the prudential regulators to give 

sufficient consideration to consumer protection that helped bring the financial system 

down.”  Id. at 166.  The existing regulatory system had been a “spectacular failure,” as 

regulators had “routinely sacrificed consumer protection for short-term profitability of 

banks” and other financial institutions.  Id. at 15. 

 After extensive testimony and deliberations, Congress enacted the Consumer 

Financial Protection Act, which created the CFPB as an “independent bureau” within 
                                           
1  As just one concrete example, the CFPB coordinated with the States to 
investigate allegations that Chase Bank USA N.A. and Chase Bankcard Services, Inc. 
had committed a variety of deceptive and unlawful debt-collection practices for credit 
cards.  This resulted in a joint settlement with the District of Columbia, 47 States, and 
the CFPB under which Chase agreed to reform those practices, pay $136 million, and 
cease collection actions against more than 528,000 consumers.  See Press Release, 
Office of the Attorney General for the District of Columbia (July 18, 2015), available 
at https://oag.dc.gov/release/chase-bank-change-unlawful-debt-collection-practices-
thanks-agreements-state-attorneys. 

Case 1:17-cv-09536-PGG   Document 21-1   Filed 12/14/17   Page 5 of 13

https://oag.dc.gov/release/chase-bank-change-unlawful-debt-collection-practices-thanks-agreements-state-attorneys
https://oag.dc.gov/release/chase-bank-change-unlawful-debt-collection-practices-thanks-agreements-state-attorneys


 

 
 

3 

the Federal Reserve System, itself an independent entity, to regulate consumer 

financial products and services under federal consumer financial laws.  12 U.S.C. 

§ 5491 (a); see S. Rep. No. 111-176, at 9-11. 

 In the Act, Congress carefully calibrated the CFPB’s structure to ensure a 

particularly high degree of independence.  First, the Act establishes independent 

leadership of the agency.  It provides for a Director, who “shall be appointed by the 

President, by and with the advice and consent of the Senate,” and a Deputy Director 

“who shall be appointed by the Director . . . and serve as acting Director in the 

absence or unavailability of the Director.”  12 U.S.C. § 5491(b).  The Director “shall 

serve for a term of 5 years,” and may be removed by the President only “for cause,” 

that is, “inefficiency, neglect of duty, or malfeasance in office.”  12 U.S.C. § 5491(c). 

Second, the Act provides the CFPB a source of funding independent of the 

usual budget process.  Specifically, “the Board of Governors shall transfer to the 

Bureau from the combined earnings of the Federal Reserve System, the amount 

determined by the Director to be reasonably necessary to carry out the authorities of 

the Bureau,” subject to an annually adjusted funding cap (but with a mechanism for 

additional appropriations).  12 U.S.C. § 5497(a)(1)-(2), (e).  Such funds “shall not be 

subject to review by the Committees on Appropriations of the House of 

Representatives and the Senate.”  12 U.S.C. § 5497(a)(2)(C). 
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Third, the Act gives the CFPB independent rulemaking authority.  It provides: 

“The Director may prescribe rules and issue orders and guidance, as may be necessary 

or appropriate to enable the Bureau to administer and carry out the purposes and 

objectives of the Federal consumer financial laws.”  12 U.S.C. § 5512(b)(1).  This 

rulemaking authority is “exclusive,” and the judicial deference afforded the Bureau’s 

interpretation “shall be applied as if the Bureau were the only agency” interpreting 

and administering those laws.  12 U.S.C. § 5512(b)(4). 

Fourth, the Act gives the CFPB “primary enforcement authority” among federal 

agencies authorized to enforce the consumer financial laws with respect to certain 

covered entities.  12 U.S.C. § 5515(c)(1).  Another federal agency may not bring its 

own enforcement action until 120 days after it recommends that the CFPB bring such 

action and the CFPB declines to do so.  12 U.S.C. § 5515(c)(2)-(3).  In support of its 

strong enforcement powers, the Act provides the CFPB with independent litigation 

authority, such that it may “commence a civil action” and “act in its own name and 

through its own attorneys” in any suit.  12 U.S.C. § 5564(a)-(b). 

Congress, of course, did not give the CFPB unbridled discretion, but struck a 

precise and intentional balance.  For example, as mentioned, the President may 

remove the Director for cause before the end of his or her five-year term.  12 U.S.C. 

§ 5491(c)(3).  In addition, the Act directs the Government Accountability Office to 

conduct annual audits of the CFPB’s financial transactions.  12 U.S.C. § 5497(a)(5).  
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The Act also permits the Financial Stability Oversight Council to set aside a CFPB 

regulation when it decides, by a two-thirds vote, that the regulation risks certain 

adverse impacts.  12 U.S.C. § 5513.  As designed by Congress, the independence of 

the CFPB is not only robust but also carefully delineated.   

ARGUMENT 

I. Congress’s Specific Direction In The Consumer Financial Protection Act 
That The Deputy Director Succeed To The Acting Director Is An Essential 
Component Of The Act’s Comprehensive Scheme Creating An 
Independent Agency Structure. 

 The defendants’ position—that the President may select an acting CFPB 

Director outside of the Consumer Financial Protection Act’s provisions—violates the 

“independent” agency structure that Congress expressly created.  12 U.S.C. 

§ 5491(a).  Under the Act, once a Director has been appointed by the President with 

approval of the Senate, the Director serves a five-year term, which notably transcends 

the President’s own four-year term.  12 U.S.C. § 5491(c)(1).  To further ensure the 

Director’s independence, the President’s role during the Director’s term is limited: the 

President can remove the Director only for cause.  12 U.S.C. § 5491(c)(3).  And if the 

Director is removed, or resigns, then the Act provides that the Deputy Director “shall” 

serve as the acting Director until the President appoints (again with Senate approval) a 

new Director.  12 U.S.C. § 5491(b)(2), (5).  Thus, the text of the Act, on its face, 

forecloses the defendants’ position.   
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 In contravention of this statutory scheme, the defendants erroneously contend 

that the President can unilaterally designate another individual—not the Deputy 

Director—to serve as acting Director for an extended period.  They posit that the 1998 

Federal Vacancies Reform Act, 5 U.S.C. § 3345 et seq., allows the President to make 

such a designation.  Under this view, the President could select an acting Director who 

could serve for as long as the Vacancies Reform Act permits—seven months or much 

longer—but all the while presumably at the President’s will.  See 5 U.S.C. § 3346.  

Indeed, because defendants have contended that the Vacancies Reform Act is just 

“one means” of filling the Director’s vacancy,2 the President could choose an acting 

Director under that act and then select, as another successor, the Deputy Director that 

the acting Director has appointed.  Taken to its logical conclusion, the defendants’ 

interpretation would allow the CFPB to be headed indefinitely by individuals who are 

effectively just of the President’s own choosing.  This would not only circumvent the 

required process for Senate confirmation and the separation-of-powers doctrine, but 

also violate the Congressionally mandated independence of the agency director.3 

                                           
2  U.S. Dep’t of Justice Office of Legal Counsel, Opinion on Designating an 
Acting Director of the Bureau of Consumer Financial Protection, at 4 (Nov. 25, 2017), 
available at https://www.justice.gov/olc/file/1014441/download. 
3  Raising further concerns about the President’s ability to undermine the CFPB’s 
independence, President Trump tweeted last week in response to news reports about 
an ongoing CFPB enforcement action: “Fines and penalties against Wells Fargo Bank 
for their bad acts against their customers and others will not be dropped, as has 
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 The defendants’ approach demolishes a critical part of Congress’ carefully 

constructed statutory scheme for the CFPB’s independence.  The independence of an 

agency means little without independent leadership.  See Morrison v. Olson, 487 U.S. 

654, 687-88 (1988) (“Were the President to have the power to remove FTC 

Commissioners at will, the ‘coercive influence’ of the removal power would 

‘threat[en] the independence of [the] commission.’” (quoting Humphrey’s Ex’r v. 

United States, 295 U.S. 602, 630 (1935))).  Congress thus found it necessary to ensure 

independent leadership through the for-cause removal and succession provisions.  12 

U.S.C. § 5491(b)-(c).  These leadership provisions undergird other provisions of the 

Consumer Financial Protection Act that are also essential to a strong and independent 

CFPB, such as those that insulate it from the usual budget process and grant it 

exclusive rulemaking authority and primary enforcement powers.  See 12 U.S.C. 

§§ 5497(a), 5512(b), 5515(c), 5564.  This independence should be maintained, as 

Congress intended, even when the Director leaves office.   

 The Vacancies Reform Act can and should be harmonized with the Consumer 

Financial Protection Act to effectuate its provision requiring that the Deputy Director 

serve as the acting Director.  See Mot. for Prelim. Inj. 7-11.  But if the two acts cannot 

be harmonized, the Consumer Financial Protection Act’s successor provision must 
                                                                                                                                        
incorrectly been reported, but will be pursued and, if anything, substantially increased. 
I will cut Regs but make penalties severe when caught cheating!”  https://twitter.com/
realDonaldTrump/status/939152197090148352.  
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prevail.  Not only is it the more recent enactment, but it is the more specific one.  It is 

“a commonplace of statutory construction that the specific governs the general.”  

Howard v. Pritzker, 775 F.3d 430, 438 (D.C. Cir. 2015).  Notably, this principle is 

“particularly true” where “Congress has enacted a comprehensive scheme and has 

deliberately targeted specific problems with specific solutions.”  Id.; accord RadLAX 

Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 639, 645 (2012). 

That precisely describes the situation here.  Congress enacted a comprehensive 

scheme to ensure the CFPB’s independence.  It did not simply declare the CFPB 

independent and leave unresolved the bounds of that independence.  Instead, the 

Consumer Financial Protection Act has numerous, detailed provisions that create a 

high degree of agency independence, while still striking a balance that carefully 

delineates its scope.  As a direct response to the 2008 financial crisis, the 

establishment of the CFPB as an independent agency was a “specific solution” to 

“specific problems” of utmost national importance.  By contrast, the Vacancies 

Reform Act was a statute enacted well before the devastating financial crisis in 2008, 

at a time when the CFPB was not even in existence.  It would be unreasonable to 

conclude that, on the present question concerning the agency’s structure and 

independence, such a statute would prevail over the act that created the CFPB to target 

the regulatory failures underlying that crisis.  Such a conclusion would impermissibly 
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allow a general statute to fundamentally undermine Congress’ comprehensive 

legislative solution to a critically important issue.   

CONCLUSION 

 This Court should grant the motion for a preliminary injunction. 

Respectfully submitted, 

KARL A. RACINE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
 
 
 
 
 
 

Civil Action No. 17-9536 (PGG) 
 
 
 
 
 
 
 
 
 
 
 

MOTION OF PETER CONTI-BROWN FOR LEAVE TO FILE AMICI CURIAE 
BRIEF IN SUPPORT OF PLAINTIFF’S MOTION FOR A PRELIMINARY 

INJUNCTION 
 

Amicus curiae respectfully moves for leave to file the attached brief in support of the 

Plaintiff’s motion for a preliminary injunction. In support of this motion, they state: 

1. Amicus Peter Conti-Brown is an assistant professor at the Wharton School 

of the University of Pennsylvania. He is a scholar of the structure, history, and evolution of 

financial regulatory institutions, including especially the U.S. Federal Reserve System. The 

interest of amicus is the sound development of laws relating to financial regulation. He offers no 

opinion on defendant John Michael Mulvaney as an individual or Mr. Mulvaney’s perspective on 

consumer finance law or policy, and offers no opinion on the Consumer Financial Protection 

Bureau’s institutional design beyond the legislative requirement of “independence” and its status 

within the Federal Reserve System.  

2. This Court has “broad discretion” to allow third parties to file amicus curiae briefs. 
 
Auto. Club of N.Y. v. Port Auth. of N.Y. and N.J., No. 11-6746, 2011 WL 5865296, at *1 (S.D.N.Y. 

Nov. 22, 2011). “The filing of an amicus brief should be permitted if it will assist the judge ‘by 

LOWER EAST SIDE PEOPLE’S FEDERAL 
CREDIT UNION, on behalf of itself and its 
members, 

Plaintiff, 

v. 

DONALD J. TRUMP and 
JOHN M. MULVANEY, 

Defendants. 

Case 1:17-cv-09536-PGG   Document 22   Filed 12/14/17   Page 1 of 4



3  

presenting ideas, arguments, theories, insights, facts or data that are not to be found in the parties’ 

briefs.’” Northern Mariana Islands v. United States, No. 08-1572, 2009 WL 596986, at *1 (D.D.C. 

Mar. 6, 2009) (quoting Voices for Choices v. Ill. Bell Tel. Co., 339 F.3d 542, 545 (7th Cir. 2003)). 

Courts have permitted third parties to participate as amici curiae when they “are of aid to the court 

and offer insights not available from the parties,” United States v. El-Gabrowny, 844 F. Supp. 955, 

957 n.1 (S.D.N.Y. 1994), and when they have “relevant expertise and a stated concern for the issues 

at stake in [the] case,” District of Columbia v. Potomac Elec. Power Co., 826 F. Supp. 2d 227, 237 

(D.D.C. 2011). “The primary role of the amicus is to assist the Court in reaching the right decision 

in a case affected with the interest of the general public.” Russell v. Bd. of Plumbing Examiners, 

74 F. Supp. 2d 349, 351 (S.D.N.Y. 1999). 

3. The proposed, attached amicus curiae brief plainly satisfies these standards. In 

purporting to designate an acting Director of the CFPB, President Trump has cited the general 

authority that Congress has given to presidents under the Federal Vacancies Reform Act 

(“FVRA”), Pub. L. No. 105-277 § 151, 112 Stat. 2681 (1998), to temporarily fill vacant executive 

offices. In support of that position, the Defendants argue that the FVRA allows the President to 

select an acting Director of the CFPB in the event of a vacancy. See Defs.’ Opp’n to Pl.’s Mot. 

for a TRO at 9-14, English v. Trump, No. 17-2534 (D.D.C. Nov. 27, 2017). As a historian and scholar of 

financial regulatory institutions, amicus is well positioned to explain why, even if the FVRA applies to the 

director of the CFPB, the President’s decision to appoint an executive official to act as the Bureau’s director 

eliminates the independence that Congress has required for the Bureau. Amicus is also particularly well 

positioned to discuss how this precedent may impact other institutions, especially the Federal Deposit 

Insurance Corporation and the U.S. Federal Reserve System, and the several legal alternatives available to 

the President.  

4. Counsel for the Plaintiff and counsel for the Defendants have consented to the filing 
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of this brief. 

For the foregoing reasons, leave to file the attached amicus curiae brief should be granted. 
 
A proposed order is enclosed with this motion. 

 
Respectfully submitted, 

 
Dated:  December 14, 2017 /s/ Anna Benvenutti Hoffmann  

Nick Brustin 
Anna Benvenutti Hoffmann 
NEUFELD SCHECK & BRUSTIN, LLP 
99 Hudson St, 8th Floor 
New York, N.Y. 10013 
(202) 965-9081 
anna@nsbcivilrights.com 

 
Counsel for Amicus Curiae 
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STATEMENT OF AMICUS 

Amicus Peter Conti-Brown is an assistant professor at the Wharton School of the 

University of Pennsylvania. He is a scholar of the structure, history, and evolution of financial 

regulatory institutions, including especially the U.S. Federal Reserve System. The interest of 

amicus is the sound development of laws relating to financial regulation. He offers no opinion on 

defendant John Michael Mulvaney as an individual or Mr. Mulvaney’s perspective on consumer 

finance law or policy, and offers no opinion on the Consumer Financial Protection Bureau’s 

institutional design beyond the legislative requirement of “independence” and its status within 

the Federal Reserve System. 

No party’s counsel authored this brief, in whole or in part. Neither party nor any party’s 

counsel contributed money that was intended to fund the preparation or submission of this brief. 

No person other than amici curiae contributed money that was intended to fund the preparation 

of the brief. 

SUMMARY OF ARGUMENT 

 Although the primary statutory question the parties dispute involves the Federal 

Vacancies Reform Act (FVRA) and its relationship to the Wall Street Reform and Consumer 

Protection Act (Dodd-Frank), this case in fact hinges on a different question. Congress 

established the Consumer Financial Protection Bureau (CFPB) as an independent bureau within 

the Federal Reserve System. Even if the FVRA applies to the director of the CFPB, President 

Donald J. Trump’s decision to appoint a White House official to act as the Bureau’s director 

eliminates the independence that Congress has required for that Bureau. The CFPB is today an 

executive bureau within the White House, in plain contravention of the statute. The President has 

many other options to avoid the illegality of Mr. Mulvaney’s appointment, including by naming 
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a permanent director who will be subject to a public vetting and Senate confirmation. If the court 

interprets the “independence” required by statute to allow a White House official to direct every 

aspect of the CFPB’s policies, the independence of other institutions, including especially the 

Federal Deposit Insurance Corporation and the U.S. Federal Reserve System, will face 

substantial threat.  

ARGUMENT 

 The parties ask the court to decide whether the FVRA of 1998 or Dodd-Frank applies to 

the CFPB. If Dodd-Frank applies, the plaintiff Leandra English is the rightful acting director. If 

the FVRA applies, the defendants argue, the rightful acting director is John Michael Mulvaney. 

 The FVRA, however important, does not in fact resolve this case. Even if the FVRA 

applies, President Trump does not have the legal authority to appoint a White House official to 

lead the CFPB. This brief explains why the statutory requirements that the CFPB be 

“independent” and “in the Federal Reserve System” trigger limits on the identity of those whom 

the President may appoint to serve as an acting director.  

The independence of administrative agencies is a fraught concept as a matter of history 

and political theory. As a matter of law, though, it is clear. Whatever else it means, 

“independence” refers at least to the limits on presidential control over top agency personnel. 

The CFPB under Mr. Mulvaney is not independent, as required by Congress. And it is no longer 

within the Federal Reserve System, as required by Congress. As long as Mr. Mulvaney continues 

to assert this authority, he and President Trump openly flout Congress’s legislative mandate.  

 I explain this argument in five brief parts. First, I explain the statutory framework as 

Congress developed it with respect to the CFPB. This part also discusses the statutory 

relationship between the CFPB and the Office of Management and Budget that Mr. Mulvaney 

continues to lead. Second, I discuss the law and scholarship associated with independence and 
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why President Trump’s decision to appoint Mr. Mulvaney disobeys the congressional mandate 

for CFPB independence, a legal concept that focuses exclusively on the President’s relationship 

to top personnel. Third, I discuss how allowing President Trump to flout the legal requirement of 

independence can erode norms of independence for other institutions, including the U.S. Federal 

Reserve and more directly, the Federal Deposit Insurance Corporation. Fourth, I list the other 

candidates President Trump could select as acting director of the CFPB who would satisfy the 

legal demands of independence that Mr. Mulvaney cannot perform by virtue of his continued 

employment within the White House organization. And finally, I explain why those candidates 

and the obvious solution to this problem—that the President advance a nomination to be 

considered by the U.S. Senate for a permanent director—are not as appealing to a president who 

would seek to control legislative prerogatives more completely than the law allows him to do. 

This is not a personal accusation against President Trump: Through history, many presidents 

have sought to expand executive prerogatives at congressional expense. It is up to the judiciary 

to enforce that constitutional and legislative separation.  

For these reasons, even if the court accepts the defendants’ argument that the FVRA controls 

the appointment process, the defendants should still lose. In that event, President Trump must be 

required to choose an acting director without the conflicts that violate the congressional 

requirement of CFPB independence.  

I. Congress created the Bureau to be insulated from the President. 

The Bureau began its life as a proposed “Financial Product Safety Commission” from then 

Professor Elizabeth Warren.1 By the time it became a legislative proposal, the entity was called 

the Consumer Financial Protection Agency, created by the House of Representatives to be “an 

                                                 
1 Elizabeth Warren, “Unsafe at Any Rate,” Democracy, Summer 2007, No. 5. 
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independent agency in the executive branch” with a five-person structure. Consumer Financial 

Protection Agency Act of 2009, H.R. 3126 § 111. Only during the final negotiations did Senate 

Republicans succeed in proposing the Consumer Financial Protection Bureau, located within the 

Federal Reserve System.2 The proposal was met with some skepticism from liberal Democrats 

but was seen as a bridge to compromise with Republican colleagues in hopes of passing a 

bipartisan bill. 

Although bipartisan efforts broke down, the Bureau structure remained. What Congress 

finally created and President Barack Obama signed into law was a guarantee: “There is 

established in the Federal Reserve System an independent bureau to be known as the ‘Bureau of 

Consumer Financial Protection.” 12 U.S.C. § 5491. The point for that structural innovation was 

not to put the new Bureau under the thumb of the Federal Reserve. The Fed would not have 

control over the new Bureau’s budget, although that budget would originate with the Fed’s own 

financial portfolio and would be determined by the CFPB Director subject to statutory limits. 

Nor would the Fed have any formal authority over the appointment of its personnel. The idea 

was to establish the bureau on its own footing, but with a connection to an institution known for 

its expertise and insulation from partisan politics. Indeed, that connection away from political 

meddling made it unpopular for some Senators from both parties.3 

It is important to emphasize how tenuous the connection between the CFPB and the Fed has 

become in practice, exactly as envisioned by Congress. Besides the budget already mentioned, 

the Fed and CFPB share an inspector general: nothing more. The CFPB is placed within the Fed 

                                                 
2 See the definitive history of the Dodd-Frank Act for more details, ROBERT KAISER, ACT OF 
CONGRESS: HOW AMERICA’S ESSENTIAL INSTITUTION WORKS AND HOW IT DOESN’T, 250-255 
(2012) 
3 Id. 
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not to increase the relationship between the entities, but to create a legal mandate aimed at 

changing public perceptions and, therefore, presidential behavior. The expectation of 

independence that the Fed enjoys largely by tradition is extended to the CFPB. This tenuous 

connection only highlights the CFPB’s insulation, and how easily replaced the Fed is as the 

overarching administrative umbrella for the CFPB.  

That connection has now been displaced by the purported appointment of Mr. Mulvaney as 

the Bureau’s acting director. The White House now can dictate the CFPB’s budget, since the 

director issues its budget request to the Federal Reserve System. The White House can dictate 

personnel decisions within the Bureau, as the Director has done.4 The White House can control 

regulatory decisions, as it indeed has already done.5 And the White House can control 

enforcement decisions, as it indeed has already done.6  

Under Mr. Mulvaney, the Consumer Financial Protection Bureau is not “established in the 

Federal Reserve System an independent bureau.” There instead is established an executive 

department of the White House, overseen by the White House Office of Management and 

Budget. President Trump has ignored the contrary congressional mandate. He has created a new 

law, not executed an old one.  

The illegality of Mr. Mulvaney’s appointment is even more apparent given the specific 

relationship—or lack of relationship—that Congress created between the Bureau and the Office 

                                                 
4 Andrew Restuccia, “Mulvaney imposes temporary hiring, regulations freeze on CFPB,” 
Politico, November 27, 2017, available at https://www.politico.com/story/2017/11/27/mulvaney-
hiring-freeze-consumer-protections-192306 
5 Id.  
6 Patrick Rucker and Pete Schroeder, “Wells Fargo sanctions on ice under Trump official – 
sources,” Reuters, December 7, 2017, available at https://www.reuters.com/article/us-usa-trump-
wells-fargo-exclusive/exclusive-wells-fargo-sanctions-are-on-ice-under-trump-official-sources-
idUSKBN1E12Y5?il=0 
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of Management and Budget. In announcing how the CFPB would handle its budgetary and 

financial management, Congress announced a rule of construction in 12 U.S.C. § 5497(a)(4)(E). 

It is worth quoting in full: 

This subsection may not be construed as implying any obligation on the part of the 
Director to consult with or obtain the consent or approval of the Director of the Office 
of Management and Budget with respect to any report, plan, forecast, or other 
information referred to in subparagraph (A) or any jurisdiction or oversight over the 
affairs or operations of the Bureau.  

It is difficult to imagine clearer statutory text than this. Not only does the CFPB Director 

have no obligation to consult with the OMB Director, the OMB has no jurisdiction or 

oversight over the affairs or operations of the Bureau. This provision provides even more 

flesh to the bones of independence that Congress required for the Bureau. It is to be 

independent of the White House—including the Office of Management and Budget. The 

White House has engaged in a rule of construction, in a sense, that puts the OMB in direct 

“oversight over the affairs or operations of the Bureau.” Id. 

Congress only writes the laws; it is up to the President to execute them. Here the President 

has abrogated, rather than executed, the legal requirement of CFPB independence. By giving Mr. 

Mulvaney the two hats of OMB director and CFPB director, the CFPB is now squarely and 

literally under the management of the OMB, much more directly than any other agency of 

government. Indeed, Mr. Mulvaney’s appointment takes the OMB at its most political and least 

technical, and imposes it on the CFPB. The OMB houses a large body of civil servants who 

prepare technical reports about the costs and benefits of regulations and other consultations 

required by legislation and regulation. President Trump has accomplished an end-run around this 

technical process and imposed only the political bottom line: the OMB head now has the 

unilateral veto over every aspect of the CFPB’s decision-making.  
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There is a proposal to dramatically change the CFPB’s governance structure, mandate, 

relationship to the White House (and the OMB), and funding structure: HR 10 – Financial 

CHOICE Act of 2017, introduced April 26, 2017. That proposal has already passed the U.S. 

House of Representatives and awaits action in the U.S. Senate. I offer no opinion on whether a 

legislative change of the kinds anticipated here is sound as a policy matter. Policy decisions of 

these kinds are left for Congress to decide. But so far, Congress has reached the opposite 

conclusion and not passed this and many other repeated efforts at changing the Bureau’s 

structure. Until Congress passes a law that abrogates that earlier determination, the President is 

not at liberty to do so himself. Appointing Mr. Mulvaney as acting director is precisely this kind 

of presidential legislation.  

II. Independence as a legal category is about the extent of the President’s control 
over personnel.7 

Congress has mandated CFPB independence, but what “independence” means is often an 

elusive concept as a matter of political and historical practice. The idea that there should be 

administrative agencies as something other than the alter ego of the President is nearly as old as 

the U.S. Republic.8 The U.S. Constitution itself outlines some kind of separation by creating 

“executive Departments” that are separate from the Presidency. U.S. Constitution Article 2, § 2. 

As a matter of law, however, the concept of “independence” is something very specific. As 

Harvard Law Professor Jacob Gersen has noted, agency independence is a “legal term of art in 

public law, referring to agencies headed by officials that the President may not remove without 

                                                 
7 Sections of this portion of the brief are drawn from Peter Conti-Brown, “The Institutions of 
Federal Reserve Independence,” 32 Yale J. on Reg (2015).  
8 See JERRY L. MASHAW, CREATING THE ADMINISTRATIVE CONSTITUTION: THE LOST ONE 
HUNDRED YEARS OF AMERICAN ADMINISTRATIVE LAW (2012).   
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cause. Such agencies are, by definition, independent agencies; all other agencies are not.”9 Thus, 

“agency independence” is not concerned with “independence” in some kind of colloquial sense, 

of pure autonomy with no possibility of outside interference. The question is only the President’s 

ability to directly control the agency’s agenda through top personnel. 

Scholars have documented the removability focus in administrative law’s historical 

development,10 but the doctrinal gist is simple. Congress may not require the President to seek 

Senate advice and consent prior to firing an agency head, as the “reasonable construction of the 

Constitution” would forbid that kind of blending of legislative and executive functions. Myers v. 

United States, 272 U.S. 52, 116, 176 (1926). But Congress may condition presidential removal of 

an agency head to a more limited range of causes, depending on the nature of the office in 

question. For offices that are created to “perform . . . specified duties as a legislative or as a 

judicial aid,” the Court deemed removability conditions on agency heads constitutionally 

permissible. Humphrey’s Executor, 295 U.S. 602, 627-28 (1935). So too for lower-level 

executive appointees like the independent counsel, Morrison v. Olson, 487 U.S. 654 (1988), but 

not if the agency head and the lower-level appointee are both deemed to be protected by for-

cause removability protection. Free Enterprise Fund v. PCAOB, 561 U.S. 477 (2010). 

As a matter of black-letter law, then, agency independence has a laser-like focus on the 

relationship between the president and the head of the agency in question. Criticizing this narrow 

focus on personnel control has become something of a boom industry for scholars of 

                                                 
9 Jacob E. Gersen, Designing Agencies, in RESEARCH HANDBOOK ON PUBLIC CHOICE AND PUBLIC 
LAW 333, 347-48 (Daniel A. Farber & Anne Joseph O'Connell eds., 2010). 

10 See Aziz Z. Huq, Removal as a Political Question, 65 Stan. L. Rev. 1, 23-31 (2013). Rachel 
Barkow, Insulating Agencies: Avoiding Capture Through Institutional Design, 89 Tex. L. Rev. 
15 (2010). Adrian Vermeule, Conventions of Agency Independence, 113 Colum. L. Rev. 1163 
(2013).  
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administration in the last decade. For example, the personnel focus looks at the wrong 

mechanisms of independence,11 creates meaningless distinctions between executive and 

independent agencies,12 is focused on the wrong problems13 and the wrong parties,14 reflects a 

misunderstanding of how the administrative state actually functions,15 elides ways in which the 

President controls independent agencies beyond removability,16 and gives to courts review of 

decisions that are fundamentally incompatible with judicial review.17  

I’ve also joined that scholarly criticism with respect to the U.S. Federal Reserve System.18 

But this collective criticism focuses on the practical realities that agencies confront: it is not the 

law. As the Supreme Court has instructed, this personnel focus is not merely a matter of 

“etiquette or protocol,” but “is among the significant structural safeguards of the constitutional 

scheme.” Edmond v. United States, 520 U.S. 651, 659 (1997) (citing Buckley v. Valeo, 424 U.S. 

1, 125 (1976)). Whatever the criticism, the Supreme Court has held that the personnel focus is 

nearly exclusive. And here, President Trump has installed a member of the Executive Office of 

the President, under his direct control and supervision, to lead an entity Congress designated as 

“independent.” By this action, the President has flouted the law.  

III. Independence is guaranteed by law, but implemented by norm and tradition. 
President Trump’s appointment of Mr. Mulvaney risks a substantial assault on 

                                                 
11 See Lisa Schultz Bressman & Robert B. Thompson, The Future of Agency Independence, 63 
Vand. L. Rev. 599, 631-37 (2010). 
12 Kirti Datla and Richard L. Revesz, Deconstructing Independent Agencies (and Executive 
Agencies), 98 Cornell L. Rev. 769 (2013).  
13 See Barkow, supra note 10. 
14 M. Elizabeth Magill and Adrian Vermeule, Allocating Power Within Agencies, 120 YALE L. J. 
1032 (2011). 
15 Jody Freeman and Jim Rossi, Agency Coordination in Shared Regulatory Space, 125 HARV. L. 
REV. (2012). 
16 Bressman and Thompson, supra note 11. 
17 Huq, supra note 10.  
18 PETER CONTI-BROWN, THE POWER AND INDEPENDENCE OF THE FEDERAL RESERVE (2016). 
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the norms of independence for other entities like the U.S. Federal Reserve 
System and the Federal Deposit Insurance Corporation.  

If the legislative mandate for “independence” and the judicial focus on personnel are clear, 

how courts guarantee that independence is not as clearly specified. Given that the informal 

concept of agency independence in administrative law is so difficult to define with precision and 

so dependent on context, it is unsurprising that the implementation of independence is governed 

by norms and traditions. The legal question the court must decide is whether a White House 

official acting as CFPB director guarantee the CFPB’s required independence, but this question 

cannot be answered in a vacuum. If this court permits the President to override the legislative 

mandate of CFPB independence by installing a White House official to lead the Bureau, the 

norms and traditions associated with other independent agencies will also be under attack.  

This attack is most direct for the Federal Deposit Insurance Corporation, a federal agency 

created in the aftermath of the banking crises of the Great Depression to guarantee bank deposits 

nationwide. The FDIC’s power is extraordinary. In addition to certifying every recipient of 

federal deposit insurance—whether state banks, national banks, or foreign banks doing business 

in the United States, see 12 U.S.C. § 1816—the FDIC must take extraordinary actions with the 

banks who receive this insurance. This includes an involuntary termination of deposit insurance, 

12 U.S.C. § 1818(a)(2), issuing cease-and-desist letters to individual banks covering a broad 

array of activities, id. § 1818(b); “remov[ing] . . . from office or to prohibit any further 

participation by such party, in any manner, in the conduct of the affairs of any insured depository 

institution” of any officer of any relevant bank, id. § 1818(e)(1); and seizing the assets, 

liquidating the interests, and running a bank that it deems in sufficient distress, id. § 1821. Dodd-

Frank has only expanded the FDIC’s role in the individual supervision and regulation of the 
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nation’s largest banks. The FDIC exercises staggering governmental authority over individual 

private actors.  

That power requires significant insulation from those actors who would seek either to 

unjustly avoid its use or to deploy it against disfavored parties for reasons other than the safety 

and soundness of those depository institutions. For this reason, Congress took care in the FDIC’s 

institutional design to ensure an insulation from partisan meddling, but with an appropriate level 

of political accountability. 

The balance struck is clearest in the representation on the Corporation’s Board of Directors. 

The Board consists of five members. Three are appointed specifically to that role, including a 

Chair and Vice Chair. The other two serve ex officio, as the Comptroller of the Currency and as 

the Director of the Consumer Financial Protection Bureau. All appointments are nominated by 

the president and confirmed by the Senate. None works in the White House.  

None, that is, until President Trump appointed Mr. Mulvaney as acting director of the CFPB. 

The White House now has a vote to determine some of the most politically sensitive questions 

that face the banking industry, on individual cases. It is one of the most significant political 

changes to the FDIC’s structure in the corporation’s history.19 

The President’s decision also directly influences the independence of the U.S. Federal 

Reserve System. The Fed’s Board of Governors is not subject to the FVRA, so the precise issue 

of an interim director is not relevant. But for both the CFPB and the Fed, the question of how 

independence will be maintained is up for grabs. Indeed, while the Fed is sometimes held as the 

                                                 
19 For more details on this relationship, see Aaron Klein, Why the CFPB showdown threatens the 
independence of financial regulators, Brookings Institution Blog, November 28, 2017, available 
at https://www.brookings.edu/blog/up-front/2017/11/28/why-the-cfpb-showdown-threatens-the-
independence-of-financial-regulators/. 
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paragon of independence, most of that “independence” comes not from legal guarantees but from 

tradition. The CFPB is on even stronger statutory footing: there is no parallel guarantee of 

“independence” in the Federal Reserve Act. The term is only used in reference to auditing 

requirements. See, e.g., 12 U.S.C. § 225(b).20  

President Trump, like presidents before him, has already attempted to push the Fed’s 

independence to outer boundaries.21 The CFPB is formally a part of the Federal Reserve System. 

If the President succeeds in eliminating the CFPB’s independence through the temporary 

appointment of Mr. Mulvaney—despite the legislative guarantee of that independence—it will 

embolden him to violate the norms and traditions that insulate the Fed from partisan politics in 

other ways.  

IV. There are other candidates the President could name who would not violate the 
law. 

If the court concludes that Dodd-Frank dictates the process for controlling the Bureau in the 

absence of a permanent director, Ms. English is the Bureau’s acting director. If the FVRA does, 

and the court agrees that Mr. Mulvaney’s part-time status as an OMB director eliminates the 

CFPB’s independence, President Trump has a number of other candidates he can tap to serve on 

this basis.  

The most obvious choices would be the four currently serving Governors on the Fed’s Board 

of Governors: Lael Brainard, Jerome Powell, Randal Quarles, or Janet Yellen. They are 

individuals “who serve[] in an office for which appointment is required to be made by the 

President, by and with the advice and consent of the Senate,” as required by the FVRA. 5 U.S.C. 

                                                 
20 Peter Conti-Brown, The Power and Independence of the Federal Reserve (2016). 
21 Peter Conti-Brown, “Does the New Fed Governor Serve at the Pleasure of the President?” 
Yale Journal on Regulation Notice and Comment Blog, October 17, 2017, available at 
http://yalejreg.com/nc/does-the-new-fed-governor-serve-at-the-pleasure-of-the-president/. 
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§ 3345. Given the CFPB’s formal status within the Federal Reserve System, a member of the 

Fed’s Board of Governors is the most logical choice. Indeed, the Senate only recently confirmed 

Randal Quarles, President Trump’s nominee to the Fed’s Board of Governors as Vice Chair for 

Supervision. The Vice Chair for Supervision is also a new position created under Dodd-Frank 

and one anticipated to have an enormous influence on the way financial regulation and 

supervision are conducted.22 He presumably passes muster with President Trump given the 

recent nomination and would pose none of the concerns raised by Mr. Mulvaney’s appointment, 

even if his regulatory and supervisory priorities are likely to differ from a CFPB director 

appointed by Barack Obama.  

President Trump could also tap the many other Senate-confirmed financial regulators, 

whether on the FDIC Board, the Comptroller of the Currency, the Securities and Exchange 

Commission, or the Commodities Futures Trading Commission. None of these candidates would 

remove the Bureau’s independent status within the Federal Reserve System. And none would 

violate the CFPB’s independence by virtue of the office she holds.  

The reason to insist on the preservation of the CFPB’s independence from White House 

personnel is not to privilege one partisan agenda over another. Randal Quarles, Jerome Powell, 

Thomas Hoenig (Vice Chair of the FDIC), or Joseph Otting (Comptroller of the Currency) are all 

Republicans. The point is to prevent the administration of the CFPB’s and FDIC’s extraordinary 

powers from becoming, in appearance or in fact, the tools of political operatives who would 

reward their friends or penalize their enemies.  

                                                 
22 Binyamin Appelbaum, Randal Quarles Confirmed as Federal Reserve Governor, New York 
Times, Oct 5, 2017.  
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We are already seeing the direct effects of this violation of the CFPB’s independence. On 

Thursday, December 7, 2017, Reuters reported that Mr. Mulvaney was pulling back on the fines 

and oversight that the CFPB had imposed on Wells Fargo following the bank’s admission that it 

had committed fraud against hundreds of thousands of its customers.23 On Friday, December 8, 

2017—the same day of the filing of this brief—President Trump issued the following statement 

from his Twitter account: 

Fines and penalties against Wells Fargo Bank for their bad acts against their 
customers and others will not be dropped, as has incorrectly been reported, but will 
be pursued and, if anything, substantially increased. I will cut Regs but make 
penalties severe when caught cheating!24 

Note the structure of this extraordinary statement. Congress did not give the White House control 

over these enforcement decisions. It gave that authority to the CFPB. President Trump does not 

misstate his relationship to Mr. Mulvaney and the CFPB following this purported appointment. 

President Trump is directing the firm-specific enforcement and supervision decisions. He will cut 

“Regs” that Congress placed out of his reach, but will also “make penalties severe when caught 

cheating,” even though the White House has not received this authority.  

Elections have consequences, and the 2016 election will have a strong consequence in the 

future direction of the CFPB. The point is not to rerun that election, as the Wells Fargo example 

illustrates—the CFPB under Director Richard Cordray is the one that initially set Wells Fargo’s 

enforcement penalties. It is instead to send the signal to those who would face the power of these 

agencies that they are not the tools of partisan politicians, Republican or Democrat.  

                                                 
23 See Rucker and Schroeder, supra note 6. 
24 Donald J. Trump, Twitter, December 8, 2017, 7:18am, available at 
https://twitter.com/realDonaldTrump/status/939152197090148352. 
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V. President Trump, like other presidents before him, would prefer to maximize his 
freedom of movement at Congress’s expense. The judiciary should not be party 
to that threat to the separation of powers.  

Despite the availability of these alternatives, it was not an accident that President Trump 

selected someone within the Executive Office of the President rather than relying on even one of 

his own selections elsewhere in the federal government. The elimination of the CFPB’s 

independence was not an afterthought, but the fastest way to assert control over the regulatory, 

enforcement, and policy agendas of the agency. It is that speed and the extent of that control that 

Congress sought to check by creating the CFPB as an independent bureau of the Federal Reserve 

System. If the President wishes to reorient or even eliminate the CFPB’s activities, he must 

follow Congress’s institutional design.  

Independence is not an absolute value of constitutional or statutory law. As the Supreme 

Court has held, there are limits to what Congress can do in structuring how the administrative 

state will be structured. The claim that President Trump has violated the law by attempting to 

install Mr. Mulvaney as acting director is not to say that independence is some kind of hermetic 

seal around the CFPB into which no politician can tread.  

Requiring the President to appoint as acting director individuals who can, by virtue of their 

office, maintain the CFPB’s insulation from the White House does not erode the CFPB’s public 

accountability. A permanent director must still be appointed by the President and confirmed by 

the U.S. Senate, a highly public and accountable process that extends far beyond the formality of 

a nomination, confirmation hearings, and Senate vote. 

Requiring the President to honor the law and maintain the CFPB’s independence is in fact 

more consistent with public accountability, not less. It is often asserted that independence and 

accountability exist on a kind of continuum, such that more of one results, reciprocally, in less of 

another. This is not so. Independence is about relationships among diverse individual and 
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institutional actors. We can have more independence for the CFPB to do the work Congress has 

instructed it to do and more accountability to Congress and the people for the choices the Bureau 

makes. Allowing President Trump to violate the law with respect to the CFPB’s independence 

creates less of an opportunity for public input, exercised through public representatives in the 

U.S. Senate.  

President Trump will one day nominate a permanent director of the Bureau, but that is a 

costly exercise. The public gets to weigh in, critically or in support, on that choice. He will face 

political costs with various parts of his own electoral coalition and other citizens who were not 

part of that coalition. He will have to negotiate with his own and potentially other party leaders 

in making this selection and navigating it through the confirmation process. This cumbersome, 

politically costly process is precisely the one designed in the U.S. Constitution for officers of the 

United States. It is the costliness of the process that causes presidents of both parties to avoid it, 

whether through leaving positions vacant or by relying heavily on acting officials.  

Permitting the President to use a White House official, even one confirmed to that position 

by the U.S. Senate, allows him to avoid that accountability until a time of his political choosing, 

subject only to the FVRA’s time limits (which are, themselves, easily evaded). What the FVRA 

does not do, however, is give the President complete control over those appointments, including 

especially its inapplicability to multi-member commissions. 5 U.S.C. § 3349c. While the CFPB 

itself is not a multi-member commission, the principle of preserving the independence of these 

kinds of agencies motivates the FVRA. Limiting the President’s choices to those whose 

concurrent appointment wouldn’t abrogate the CFPB’s independence gives added incentive for 

him to move toward the constitutional, publicly accountable procedure.  
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Appointing a Fed Governor or another closely related presidential appointee within an 

independent financial regulator, for example, as interim CFPB director would not accomplish 

President Trump’s goals of reorganizing the CFPB from within at the same rate. Whatever the 

personal similarities or differences between, say, Jerome Powell and Mr. Mulvaney, Mr. Powell 

is not an employee of the White House and is not answerable to the White House for policy 

decisions. This kind of insulation is precisely the agency that Congress designed and, is why the 

President does not have untrammeled authority in choosing interim directors of the independent 

CFPB.  

CONCLUSION 

Congress used its constitutional authority to design the CFPB. That legislative prerogative 

belongs to Congress, which can adjust or eliminate that design as it will, following the 

constitutional process. President Trump has attempted to eliminate the legislative requirement 

that the CFPB be an independent bureau in the Federal Reserve System. Should this court 

conclude that the FVRA governs this case, Ms. English should prevail, and the President should 

be instructed to choose an acting director that does not abrogate the legislative mandate.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
 
 
 
 
 
 

Civil Action No. 17-9536 (PGG) 
 
 
 
 
 
 
 
 
 

ORDER 
 

Upon consideration of the motion of Peter Conti-Brown for leave to file his proposed 

amicus curiae brief in support of the Plaintiff, it is hereby 

ORDERED that the motion is GRANTED. 
 
 
 
Dated:   _   

 

Paul G. Gardephe 
United States District Judge 

LOWER EAST SIDE PEOPLE’S FEDERAL 
CREDIT UNION, on behalf of itself and its 
members, 

Plaintiff, 

v. 

DONALD J. TRUMP and 
JOHN M. MULVANEY, 

Defendants. 
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