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Dear Mr. Cayce:

FHFA Appellees write to notify the Court of theaathed recent
decision of theen bancD.C. Circuit inPHH Corp. v. Consumer Financial
Protection Bureapy2018 WL 627055 (Jan. 31, 2018). The decisiogctsja
constitutional challenge to the CFPB’s structuie th materially identical
to Appellants’ challenge to FHFA's structure, aegudiating the prior
panel decision on which Plaintiffs’ constitutioreddim is based.

The full D.C. Circuit held that “[t]here is nothirgpnstitutionally
suspect about the CFPB’s leadership structure™gjasv and history put
the CFPB, led by a Director shielded from removdhout cause, on safe
ground.” 2018 WL 627055, at *14, *15. Like thesict Court here, the
court rejected the notion thelumphrey’s Executois limited to agencies led
by a multi-member board. That “untenable” distiowt‘finds no footing in
precedent, historical practice, constitutional pipfe, or the logic of
presidential removal power.ld. at *2; accordROA.960. Therefore,
Humphrey’s ExecutoandMorrison v. Olsorboth“stand in the way” of
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holding a single-director independent agency unitoional. 1d. at *14;
ROA.957-958.

The full D.C. Circuit’s reasoning closely tracks IFA Appellees’
arguments to this Court and the opinion of the@isCourt. For example:

Contrary to the premise of the challenge, “[i]f #ngg, the
President’s for-cause removal prerogative may aftwave
efficient control over a solo head than a multi-nbem
directorate.” 2018 WL 627055, at *18 (emphasiseatjgsee
FHFA Br. 50-51.

“[N]Jovelty” does not “establish a constitutionalfdet,” but
even if it could, single-director independent regaly agencies
have “longstanding tradition” and “historical peiig” tracing
back to the Comptroller of the Currency in the rh&B0s, if
not farther, “plac[ing] the CFPB on solid footing2018 WL
627055, at *17, *21-22%eeFHFA Br. 53-54 & n.12.

The objection that “some future President mightgeitto
appoint a CFPB Director” is misplaced becauseftbats from
term length and the “constitutionality of for-caymetection
does not turn on whether the term is five yearf@or.” 2018
WL 627055, at *19seeFHFA Br. 52.
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This Court should rule consistently witHH and affirm the District
Court.

Respectfully Submitted,

/sl Howard N. Cayne
Howard N. Cayne

Counsel for Appellees Federal
Housing Finance Agency and
Melvin L. Watt
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2018 WL 627055
Only the Westlaw citation is currently available.
United States Court of Appeals,
District of Columbia Circuit.

PHH CORPORATION, et al., Petitioners
V.
CONSUMER FINANCIAL PROTECTION
BUREAU, Respondent

No. 15-1177
|
Argued May 24, 2017

|
Decided January 31, 2018

On Petition for Rehearing En Banc.
Attorneys and Law Firms

Theodore B. OlsanWashington, argued the cause for
petitioners. With him on the briefs wekelgi C. Walker
Lucas C. TownsendMitchel H. Kider, David M. Souders
Thomas M. HefferonandWilliam M. Jay, Washington.

Andrew J. Pincus Stephen C.N. Lilley Matthew A.
Waring Kate Comerford Todd, an8iteven P. Lehotsky
Washington, were on the brief for amicus curiae The
Chamber of Commerce of the United States of Amenica
support of petitioners.

David K. Wilingham Michael D. Roth, Los
Angelesjeffrey M. Hammerand Kelly L. Perigoe were
on the brief for amici curiae RD Legal Funding, LL&
al. in support of petitioners.

Joseph R. Palmo@ndBryan J. Leitch Washington, were
on the brief for amici curiae American Bankers
Association, et al. in support of petitioners aadatur.

David T. Casge Washington, and Phillip L. Schulman
were on the brief for amicus curiae The National
Association of Realtors7 in support of petitionensd
reversal of the June 4, 2015 order of the Direofothe
Consumer Financial Protection Bureau.

Jay N. VaromandJennifer M. KeasWashington, were on
the brief for amici curiae American Land Title
Association, et al. in support of petitioners.

Joshua D. Hawley, Attorney General, Office of the
Attorney General for the State of Missouri, dddJohn
Sauey State Solicitor, were on the brief for amici ewri

the States of Missouri, et al. in support of petiérs.

Kirk D. Jensen Joseph M. Kolar and Alexander S.
Leonhardt, Washington,were on the brief for amicus
curiae The Consumer Mortgage Coalition in suppért o
petitioner.

Marc J. Gottridge New York, Allison M. Wuertz llya
Shapirg andThaya Brook Knightwere on the brief for
amicus curiae The Cato Institute in support ofteters.

Brian MelendezMinneapolis, was on the brief for amicus
curiae ACA International in support of petitioners.

C. Boyden GrayAdam R.F. Gustafson, James R. Conde,
Gregory Jacab Sam Kazman and Hans Bader,
Washington, were on the brief for amici curiae &tat
National Bank of Big Spring, et al. in support of
petitioners.

Hashim M. Mooppan Attorney, U.S. Department of
Justice, argued the cause as amicus curiae UnitgdsS
of America. On the brief were Douglas N. Lettdiark B.
Stern Daniel Tenny andTara S. MorrisseyAttorneys.
lan H. GershengornAttorney, Washington, entered an
appearance.

Lawrence DeMille-Wagman, Senior Litigation Counsel,
Consumer Financial Protection Bureau, argued tlhiseca
for respondent. With him on the brief wa®hn R.
Coleman Deputy General Counsel.

George JepserAttorney General, Office of the Attorney
General for the State of Connecticut, and John irexid,
Assistant Attorney General, were on the brief fareT
States of Connecticut, et al. in support of respand

Thomas C. GoldstejnEric Citron Tejinder Singh and
Deepak Gupta, Washington, were on the brief for amici
curiae Americans For Financial Reform, et al. ipsart
of respondent.

Elizabeth B. WydraWashingtorBrianne J. Gorodand
Simon Lazarusvere on the brief for amici curiae Current
and Former Members of Congress in support of
respondent.

Scott L. Nelson and Allison M. Zieve, Washingtorerey
on the brief for amici curiae Public Citizen, Inet,al. in
support of respondent.

Julie Nepveu Washington, was on the brief for amici
curiae AARP and AARP Foundation in support of
respondent.
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Deepak GuptaWashington, was on the brief for amici
curiae Financial Regulation Scholars in support of
respondent.

Katharine M. Mapes, Jessica R. Bell, and Jeffrey M.
Bayne, Washington, were on the brief for amici @eri
Separation of Powers Scholars in support of Consume
Financial Protection Bureau.

Before: Garland, Chief JudgeHendersonRogers Tatel,
Brown", Griffith, KavanaughSrinivasan Millett, Pillard,
Wilkins, and Katsa§ Circuit Judges andRandolph
Senior Circuit Judge.

i Chief Judge Garland and Circuit Judge Katsas dt
participate in this matter.

*k

Circuit Judge Brown was a member of tee ban
court but retired before issuance of this opinion.

Opinion

Concurring opinion filed by Circuit Judg&atel with
whom Circuit JudgeWillett andPillard join.

Concurring opinion filed by Circuit Judg#ilkins, with
whom Circuit Judg&ogergjoins.

Opinion concurring in the judgment filed by Circditdge
Griffith.

Dissenting opinion filed by Circuit Juddg&enderson

Dissenting opinion filed by Circuit Judgkavanaugh
with whom Senior Circuit Judge Randolph joins.

Dissenting opinion filed by Senior
Randolph

Circuit Judge

Pillard, Circuit Judge:

We granteden bancreview to consider whether the
federal statute providing the Director of the Cansu
Financial Protection Bureau (CFPB) with a five-y&am

in office, subject to removal by the President ofdy
“inefficiency, neglect of duty, or malfeasance fiffice,”
12 U.S.C. § 5491(c)(3)s consistent with Article Il of the
Constitution, which vests executive power “in aditent
of the United States of America” charged to “takareC

that the Laws be faithfully executed/.S. Const. art. Il, 8§

1, cl. 1 id. 8 3. Congress established the independent
CFPB to curb fraud and promote transparency in
consumer loans, home mortgages, personal credis,car
and retail banking.See 12 U.S.C. § 5481(12)The
Supreme Court eighty years ago sustained the
constitutionality of the independent Federal Trade
Commission, a consumer-protection financial regulat
with powers analogous to those of the CFABmphrey’s
Executor v. United State®95 U.S. 602, 55 S.Ct. 869, 79
L.Ed. 1611 (1935)In doing so, the Court approved the
very means of independence Congress used here:
protection of agency leadership from at-will remlolg

the President. The Court has since reaffirmed aiitidn

that precedent, and Congress has embraced and oelie

it in designing independent agencies. We followt tha
precedent here to hold that the parallel provisibrihe
Dodd-Frank Wall Street Reform and Consumer Praircti
Act shielding the Director of the CFPB from removal
without cause is consistent with Article II.

Introduction

The 2008 financial crisis destabilized the econceng
left millions of Americans economically devastated.
Congress studied the causes of the recession fb cra
solutions; it determined that the financial sersice
industry had pushed consumers into unsustainabhesfo
of debt and that federal regulators had failed revent
mounting risks to the economy, in part becauseethos
regulators were overly responsive to the indushgyt
purported to police. Congress saw a need for ancage
help restore public confidence in markets: a reagula
attentive to individuals and families. So it esisiikd the
Consumer Financial Protection Bureau.

Congress’s solution was not so much to write new
consumer protection laws, but to collect under v
existing statutes and regulations and to give them
chance to work. Congress determined that, to pteven
problems that had handicapped past regulatorsneiae
agency needed a degree of independence. Congness ga
the CFPB a single Director protected against reinbya
the President without cause. That design choice is
challenged here as an unconstitutional impedinenhe
President’s power.

To analyze the constitutionality of the CFPB’s
independence, we ask two questions:

First, is the means of independence permissible? The
Supreme Court has long recognized that, as deplayed
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shield certain agencies, a degree of independenicely
consonant with the Constitution. The means of
independence that Congress chose here is wholly
ordinary: The Director may be fired only for
“inefficiency, neglect of duty, or malfeasance fiffice,”

12 U.S.C. § 5491(c)(3rthe very same language the
Supreme Court approved for the Federal Trade
Commission (FTC) back in 193blumphrey’s Executor
295 U.S. at 619, 629-32, 55 S.Ct. 8668e15 U.S.C. § 41
The CFPB'’s for-cause removal requirement thus kave
the President no less removal authority than tlogigion
sustained inHumphrey’s Executor neither PHH nor
dissenters disagree. The mild constraint on remaiviide
CFPB Director contrasts with the cumbersome or
encroaching removal restrictions that the SupremertC
has invalidated as depriving the President of hiscke 11
authority or otherwise upsetting the separatiopaers.

In Free Enterprise Fund v. Public Company Accounting
Oversight Board 561 U.S. 477, 130 S.Ct. 3138, 177
L.Ed.2d 706 (201Q)the Court left in place ordinary
for-cause protection at the Securities and Exchange
Commission (SEC)—the same protection that shidids t
FTC, the CFPB, and other independent agencies—a&ven
it invalidated an unusually restrictive second fayé
for-cause protection of the SEC’s Public Company
Accounting Oversight Board (PCAOB) as an interfeeen
with Article 1. In its only other decisions invalating
removal restrictions, the Supreme Court disappravied
means of independence not at issue here, spelifical
Congress’s assigning removal power to itself byiréog

the advice and consent of the Senatdlirers v. United
States272 U.S. 52, 47 S.Ct. 21, 71 L.Ed. 160 (1926

a joint resolution of Congress Bowsher v. Synar478
U.S. 714, 106 S.Ct. 3181, 92 L.Ed.2d 583 (1986)e
Supreme Court has never struck down a statute rcorge
the standard for-cause protection at issue here.

*2 Seconddoes “the nature of the function that Congress
vested in” the agency call for that means of
independence®iener v. United States857 U.S. 349,
353, 78 S.Ct. 1275, 2 L.Ed.2d 1377 (1958¢e also
Morrison v. Olson487 U.S. 654, 687, 691 n.30, 108 S.Ct.
2597, 101 L.Ed.2d 569 (1988)he CFPB is a financial
regulator that applies a set of preexisting statuie
financial services marketed “primarily for persgnal
family, or household purposesl? U.S.C. § 5481(5)(A)
see alsoid. 88 5481(4) (6), (15). Congress has
historically given a modicum of independence t@finial
regulators like the Federal Reserve, the FTC, dred t
Office of the Comptroller of the Currency. That
independence shields the nation’'s economy from
manipulation or self-dealing by political incumberand
enables such agencies to pursue the general [ieliest

in the nation’s longer-term economic stability and

success, even where doing so might require adtianis$
politically unpopular in the short term. IHumphrey’s
Executor the Supreme Court unanimously sustained the
requirement of cause to remove members of the RBTC,
consumer protection agency with a broad mandate to
prevent unfair methods of competition in commeiidee
FTC, “charged with the enforcement of no policy epic

the policy of the law,'Humphrey’s Executei295 U.S. at
624, 55 S.Ct. 869could be independent consistent with
the President’s duty to take care that the lawalt@ffilly
executed. The CFPB’s focus on the transparency and
fairness of financial products geared toward irdireils
and families falls squarely within the types of dtions
granted independence in precedent and history.héleit
PHH nor our dissenting colleagues have suggested
otherwise.

The ultimate purpose of our constitutional inquisyto
determine whether the means of independence, as
deployed at the agency in question, impedes the
President’s ability under Article Il of the Constibn to
“take Care that the Laws be faithfully executedl’S.
Const. art. I, § 3It is beyond question that “there are
some ‘purely executive’ officials who must be remmble

by the President at will if he is to be able toauplish

his constitutional role."Morrison, 487 U.S. at 690, 108
S.Ct. 2597 Nobody would suggest that Congress could
make the Secretary of Defense or Secretary of Siate
example, removable only for cause. At the same, tihe
Court has consistently affirmed the constituticiyabf
statutes “conferring good-cause tenure on the ipahc
officers of certain independent agencids&e Enterprise
Fund 561 U.S. at 493, 130 S.Ct. 3138

The Supreme Court has distinguished those removal
restrictions that are compatible with the President
constitutionally assigned role from those that afioul of
Article Il in the line of removal-power cases rumgifrom
Myers 272 U.S. 52, 47 S.Ct. 21, 71 L.Ed. 1@0rough
Humphrey’s Executor295 U.S. 602, 55 S.Ct. 869, 79
L.Ed. 1611 Wiener 357 U.S. 349, 78 S.Ct. 1275, 2
L.Ed.2d 1377Bowshey 478 U.S. 714, 106 S.Ct. 3181, 92
L.Ed.2d 583 Morrison, 487 U.S. 654, 108 S.Ct. 2597,
101 L.Ed.2d 569 and Free Enterprise Fund561 U.S.
477, 130 S.Ct. 3138, 177 L.Ed.2d 70the Court has
repeatedly held that “a ‘good cause’ removal stedida
does not impermissibly burden the President’s hgtlt
powers, where “a degree of independence from the
Executive ... is necessary to the proper functigrihthe
agency or official.” Morrison, 487 U.S. at 691 n.30,
686-96, 108 S.Ct. 2598eeWiener 357 U.S. at 356, 78
S.Ct. 1275 Humphrey’s Executor295 U.S. at 631, 55
S.Ct. 869 Armed with the power to terminate such an
“independent” official for cause, the Presidentaires
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“ample authority to assure” that the official “is
competently performing his or her statutory
responsibilities.”Morrison, 487 U.S. at 692, 108 S.Ct.
2597.

Petitioners in this case, PHH Corporation, PHH dage
Corporation, PHH Home Loans, LLC, Atrium Insurance
Corporation, and Atrium Reinsurance Corporation
(collectively, PHH), would have us cabin the Casirt’
acceptance of removal restrictions by castiugnphrey’s
Executoras a narrow exception to a general prohibition
on any removal restriction—an exception it views as
permitting the multi-member FTC but not the soleded
CFPB. The distinction is constitutionally requireetiH
contends, because “multi-member commissions contain
their own internal checks to avoid arbitrary
decisionmaking.” Pet’rs’ Br. 23.

PHH's challenge is not narrow. It claims that inelegent
agencies with a single leader are constitutiordsfigctive
while purporting to spare multi-member ones. Bug th
constitutional distinction PHH proposes between the
CFPB’s leadership structure and that of multi-membe
independent agencies is untenable. That distindiiafs

no footing in precedent, historical practice, cangonal
principle, or the logic of presidential removal pawThe
relevance of “internal checks” as a substitute dowill
removal by the President is no part of the rempaster
doctrine, which focuses on executive control and
accountability to the public, not the competinguas of
various internal agency design choices. Congredstaa
President have historically countenanced sole-ltkade
financial regulatory bodies. And the Supreme Cdas
upheld Congress’s assignment of even unmistakably
executive responsibilities—criminal investigatiomda
prosecution—to a sole officer protected from renh@ta
the President’s willMorrison, 487 U.S. at 686-96, 108
S.Ct. 2597

*3 Wide margins separate the validity of an indepahde
CFPB from any unconstitutional effort to attenuate
presidential control over core executive functiofibe
threat PHH’s challenge poses to the establishedityabf
other independent agencies, meanwhile, is very R#diH
seeks no mere course correction; its theory, unedhby
any principled distinction between this case angr&ue
Court precedent sustaining independent agencieslsle
much further afield. Ultimately, PHH makes no seafe
its wholesale attack on independent agencies—whethe
collectively or individually led—that, if acceptedjould
broadly transform modern government.

Because we see no constitutional defect in Congress
choice to bestow on the CFPB Director protectioairagf

removal except for “inefficiency, neglect of dutgr
malfeasance in office,” we sustain it.

Background

The 2008 financial crisis cost millions of Americatieir
jobs, savings, and homes. The federal commissiah th
Congress and the President chartered to investibate
recession found that, by 2011, “[a]bout four millio
families have lost their homes to foreclosure amatfzer
four and a half million have slipped into the fdoszire
process or are seriously behind on their mortgage
payments.” Financial Crisis Inquiry Commissiomhe
Financial Crisis InquiryReport at xv (2011). All told,
“[n]early $11 trillion in household wealth has vaned,
with retirement accounts and life savings sweptyaiva.

In Congress’s view, the 2008 crash representedilada
of consumer protection. The housing bubble “was
precipitated by the proliferation of poorly undeittan
mortgages with abusive terms,” issued “with little no
regard for a borrower’s understanding of the teafor
their ability to repay, the loansS. Rep. No. 111-176, at
11-12 (2010). Federal bank regulators had given short
shrift to consumer protection as they focused
(unsuccessfully) on the “safety and soundness”hef t
financial system and, post-crisis, on the survieBlthe
biggest financial firmsld. at 10. Congress concluded that
this “failure by the prudential regulators to gsafficient
consideration to consumer protection ... helpedgbthe
financial system down.Id. at 166.

Congress responded to the crisis by including ia th
Dodd-Frank Wall Street Reform and Consumer Praircti
Act, Pub. L. 111-203, 124 Stat. 137&uly 21, 2010), a
new regulator: the Consumer Financial ProtectioreBu.
Congress gave the new agency a focused mandate to
improve transparency and competitiveness in thekanar
for consumer financial products, consolidating aritfes

to protect household finance that had been prelious
scattered among separate agencies in order tohend t
“fragmentation of the current system” and “thereby
ensur[e] accountability.5. Rep. No. 111-176, at 11

The CFPB administers eighteen preexisting, familiar
consumer-protection laws previously overseen by the
Federal Reserve and six other federal agenciasiaily

all of which were also independent. These laws deek
curb fraud and deceit and to promote transparency a
best practices in consumer loans, home mortgages,
personal credit cards, and retail bankiBgel2 U.S.C. §
5481(12) The CFPB is charged “to implement and, where
applicable, enforce Federal consumer financial law
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consistently for the purpose of ensuring that atistimers
have access to markets for consumer financial ptsdu
and services” that “are fair, transparent, and csitipe.”

Id. § 5511(a). Additionally, the CFPB has authority to
prohibit any “unfair, deceptive, or abusive actpoactice
under Federal law in connection with any transactiith

a consumer for a consumer financial product oriseror
the offering of a consumer financial product orvemss.”

Id. § 5531(a).

*4 To lead this new agency, Congress provided for a
single Director to be appointed by the Presiderd an
confirmed by the Senatéd. 88 5491(b)(1)-(2). Congress
designed an agency with a single Director, rathan ta
multi-member body, to imbue the agency with the
requisite initiative and decisiveness to do the b
monitoring and restraining abusive or excessivétikyr
practices in the fast-changing world of consumeariice.
See, e.g.S. Rep. No. 111-176, at 1A single Director
would also help the new agency become operational
promptly, as it might have taken many years to iconé

full quorum of a multi-member bodf%eel55 Cong. Rec.
30,826-27 (Dec. 9, 2009) (statement of Rep. Waxman)
(noting that a single director “can take early Eatip in
establishing the agency and getting it off the gy

The Director serves a five-year term, with the pt& of

a holdover period pending confirmation of a sucoeSss
12 U.S.C. 88 5491(c)(1)-(2)rhe President may remove
the Director “for inefficiency, neglect of duty, or
malfeasance in officej’e, for causeld. § 5491(c)(3) By
providing the Director with a fixed term and foruss
protection, Congress sought to promote stabilityl an
confidence in the country’s financial system.

L Congressional inaction or delayednfirmation wouli

not necessarily extend the period of dawus:
protection. Oral Arg. Tr. 48-49Cf. Swan v. Clinton
100 F.3d 973, 988 (D.C. Cir. 199¢)[E]ven if the
[National Credit Union Administrationktatute wer
interpreted to grant removal protection to B
members during their appointed terms [] ...

protection does not extend to holdover members.”).

Congress also determined “that the assurance guatke
funding, independent of the Congressional apprtpria
process, is absolutely essential to the independent
operations of any financial regulator3. Rep. No.
111-176, at 163 Congress has provided similar
independence to other financial regulators, like th
Federal Reserve, the Federal Deposit Insurance
Corporation, the Office of the Comptroller of the
Currency, the National Credit Union Administratiand

the Federal Housing Finance Agency, which all have

complete, uncapped budgetary autono®ge infraPart
[.C.2. Congress authorized the CFPB to draw from a
statutorily capped pool of funds in the Federal eRes
System rather than to charge industry fees or apakal
appropriations from Congress as do some other
regulators. The Federal Reserve is required tostean
“the amount determined by the Director [of the CFRB

be reasonably necessary to carry out the autt®ofi¢he
Bureau,” up to twelve percent of the Federal Ressrv
total operating expense$2 U.S.C. 88 5497(a)(1)-(2)f

the Bureau requires funds beyond that capped atutm

it must seek them through congressional appropriail.

§ 5497(e)

The Real Estate Settlement Procedures Act of 1974
(RESPA) is one of the eighteen preexisting statthes
CFPB now administersSee12 U.S.C. 88 2602617
RESPA aims at, among other things, “the eliminatién
kickbacks or referral fees that tend to increase
unnecessarily the costs of certain [real estatiffeseent
services.”ld. 8 2601(b)(2) To that end, RESPA’s Section
8(a) prohibits giving or accepting “any fee, kickkaor
thing of value pursuant to any agreement or
understanding” to refer business involving a “resiate
settlement service.ld. § 2607(a). The term “thing of
value” is “broadly defined” and includes “the oppamity

to participate in a money-making program? C.F.R. §
1024.14(d) Another provision of RESPA, Section
8(c)(2), states that “[n]othing in this section Ishiae
construed as prohibiting ... the payment to angqeiof a
bona fide salary or compensation or other payment f
goods or facilities actually furnished or for sees
actually performed.12 U.S.C. § 2607(c)

*5 In this case, the CFPB Director interpreted those
provisions of RESPA as applied to PHH's mortgage
insurance and reinsurance transactions. Mortgage
insurance protects lenders in the event a borrdefaults

on a mortgage loan. Mortgage lenders often require
riskier borrowers to purchase such insurance as a
condition of approving a loargeeDirector’s Decision at

3. In turn, insurers may obtaieinsurance, transferring to
the reinsurer some of their risk of loss in excleafay a
portion of the borrower’s monthly insurance premsum
Borrowers do not ordinarily shop for mortgage irasige,

let alone reinsurance; rather, they are referreiddorers

of the lender’s choosing, to whom they then pay timign
premiums.See id.During the period at issue, the only
mortgage reinsurers in the market were “captive”atth,

they existed to reinsure loans originated by thetgage
lenders that owned thenfee id.at 13. In a captive
reinsurance arrangement, a mortgage lender refers
borrowers to a mortgage insurer, which then pays a
kickback to the lender by using the lender's captiv
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reinsurer.

On January 29, 2014, the CFPB filed a Notice ofrGés
against PHH, a large mortgage lender, and its \eapti
reinsurer, Atrium. The CFPB alleged that “[t]he
premiums ceded by [mortgage insurers] to PHH thnoug
Atrium: (a) were not for services actually furnidher
performed, or (b) grossly exceeded the value ofsarch
services,” and that the premiums were instead “made
consideration of PHH’'s continued referral of mogga
insurance business.” Notice of Charges at 17-18.

The CFPB borrowed an administrative law judge (ALJ)
from the Securities and Exchange Commission (SEC) t
adjudicate the charges. The ALJ issued a Recomrdende
Decision concluding that PHH and Atrium violated
RESPA because they had not demonstrated that the
reinsurance premiums Atrium collected from insurers
were reasonably related to the value of its remrsce
services. The ALJ recommended that the Directoerord
disgorgement of about $6.4 million. Director’'s Dson

ato.

On review of the ALJ's recommendation, the CFPB
Director read RESPA to support a broader finding of
misconduct and a substantially larger remedy. The
Director held that a payment is “bona fide” and sthu
permitted under Section 8(c)(2) only if it is “Sgléor the
service actually being provided on its own meritsid

not “tied in any way to a referral of business.tdaitor’s
Decision at 17. Thus, even if the reinsurance puemsi
had been reasonably related to the value of the
reinsurance services that Atrium provided, PHH and
Atrium could still be liable under the Director’sading

of RESPA insofar as their tying arrangement funthele
valuable business to Atrium that it would not have
garnered through open competition. The Directoo als
held that RESPA’s three-year statute of limitatialogs
not apply to the agency’'s administrative enforceimen
proceedings (only to “actions” in court) and thd&$PA
violations accrue not at the moment a loan closés av
tying arrangement in place, but each time monthly
premiums are paid out pursuant to such a loan agmee
Id. at 11, 22. Those interpretations raised
disgorgement amount to more than $109 million.

the

This court stayed the Director’s order pending eawiln
October 2016, a three-judge panel vacated the Direc
decision and remanded for further proceedil®g8 F.3d

1, 10 (D.C. Cir. 2016)A divided panel’'s majority held
that providing for-cause protection to the solesclior of

an independent agency violates the Constitution’s
separation of powers. Severing the for-cause pmvis
from the rest of the Dodd-Frank Act, the majority

effectively turned the CFPB into an instrumentatifythe
President with a Director removable at wiieeid. at
12-39

The panel was unanimous, however, in overturnirgy th
Director’s interpretation of RESPA. It held thatc8en 8
permits captive reinsurance arrangements so long as
mortgage insurers pay no more than reasonable marke
value for reinsuranc&ee839 F.3d at 41-44And, even if

the Director’s contrary interpretation (that RESPA
prohibits tying arrangements) were permissible,theel
held, it was an unlawfully retroactive reversal tbie
federal government’s prior positiorseeid. at 44-49
Finally, according to the panel, a three-year $tatf
limitations applies to both administrative processi and

civil actions enforcing RESP/Seeid. at 50-55

*6 Judge Henderson joined the panel’s opinion on the
statutory questions but dissented from its cortgtital
holding on the ground that it was unnecessary inviesv,

and so inappropriate under the doctrine of avoidate
reach the constitutional removal-power questith. at
56-6Q

The en banc court vacated the panel decision in its
entirety. Following oral argument, the full court,
including Judge Henderson, unanimously concluded th
we cannot avoid the constitutional question. That i
because the disposition of PHH's claims, reinsgatime
panel's statutory holding, results in a remand he t
CFPB. Further action by the CFPB necessitates igidec
on the constitutionality of the Director’'s for-caus
removal protection. We accordingly decide only that
constitutional question. The panel opinion, inscdar it
related to the interpretation of RESPA and its @pgibn

to PHH and Atrium in this case, is accordingly stitted

as the decision of the three-judge panel on those
guestions.

We also decline to reach the separate questionhehet
the ALJ who initially considered this case was apisol
consistently with the Appointments Clause. Our orde
granting review invited the parties to address the
Appointments Clause implications for this case dfily

the en banccourt” in Lucia v. SEC 832 F.3d 277 (D.C.
Cir. 2016) concluded that an SEC ALJ is an inferior
officer rather than an employee. We did not so bale
Instead, after argument in that case, ¢émebanccourt
denied the petition for review.ucia v. SEC 868 F.3d
1021 (D.C. Cir. 2017)cert. granted ___ S. Ct. __, 2018
WL 386565, — U.S. ——, — S.Ct. ——, — 2#d.
—— (Jan. 12, 2018).

Today, we hold that federal law providing the Dioecof
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the CFPB with a five-year term in office, subject t
removal by the President only for “inefficiency,ghect of
duty, or malfeasance in office,” is consistent witie
President’s constitutional authority.

Analysis

PHH challenges the removal protection of the Coresum
Financial Protection Bureau’s Director, arguingttlia
unconstitutionally upsets the separation of pow@nst
the CFPB'’s structure respects the powers and linfits
each branch of government. Congress’'s decision to
establish an agency led by a Director removablg twrl
cause is a valid exercise of its Article | legislatpower.
The for-cause removal restriction fully comportshathe
President’s Article Il executive authority and dutytake
care that the consumer financial protection lawthiwi
the CFPB’s purview be faithfully executed. The pgane
grant of PHH's due process claim illustrates how th
exercise of legislative and executive powers tal#sh
and empower the CFPB are backstopped by the Atticle
courts’ obligation to protect individual liberty wh
government overreaches.

Our analysis focuses on whether Congress’s chaice t
include a for-cause removal provision impedes the
President’s ability to fulfill his constitutionalole. Two
principal considerations inform our conclusion thatoes
not. First, the familiar for-cause protection asuis
broadly allows the President to remove the Diredbor
“inefficiency, neglect of duty, or malfeasance fiffice,”
leaving the President ample tools to ensure thiftdi
execution of the laws. Second, the functions ofG€B
and its Director are not core executive functichsh as
those entrusted to a Secretary of State or othéin€a
officer who we assume must directly answer to the
President’s will. Rather, the CFPB is one of a nemdf
federal financial regulators—including the Fedeéredde
Commission, the Federal Reserve, the Federal Dieposi
Insurance Corporation, and others—that have lorem be
permissibly afforded a degree of independence. The
CFPB matches what the Supreme Court’s removal-power
cases have consistently approved. Accepting PHidisnc

to the contrary would put the historically estatdd
independence of financial regulators and numerdlusro
independent agencies at risk.

*7 None of the theories advanced by PHH supports its
claim that the CFPB is different in kind from thther
independent agencies and, in particular, traditiona
independent financial regulators. The CFPB’s autthds

not of such character that removal protection &f it

Director necessarily interferes with the PresideAt'ticle
Il duty or prerogative. The CFPB is neither distive nor
novel in any respect that calls its constitutidiyalnto
guestion. Because none of PHH’s challenges is gredin
in constitutional precedent or principle, we uphatic
agency’s structure.

I. Precedent and History Establish the
Constitutionality of the CFPB

The Constitution makes no explicit provision for
presidential removal of duly appointed officers; hiue
Supreme Court has long recognized that “the exezuti
power include[s] a power to oversee executive effc
through removal.Free Enterprise Fundb61 U.S. at 492,
130 S.Ct. 3138The Court has found the removal power
implied in aid of the executive power, which the
Constitution vests “in a President of the Unitedt& of
America” charged to “take Care that the Laws be
faithfully executed.”U.S. Const. art. 1, 8§ 1, cl.;1d. § 3.

The Court’'s decisions, fronMyers to Free Enterprise
Fund also acknowledge the legitimacy, in appropriate
circumstances, of an agency's independence from the
President’s removal of its leadership without caused
history teaches that financial regulators are exerapf
appropriate and necessary independence. Congress’s
decision to afford removal protection to the CFPB
Director puts the agency squarely within the bouofls
that precedent and history, fully consonant witte th
Constitution.

A. Precedent

The Court has consistently upheld ordinary for-eaus
removal restrictions like the one at issue herejlevh
invalidating only provisions that either give Coags
some role in the removal decision or otherwise make
abnormally difficult for the President to oversea a
executive officer.

In the first modern removal-power decisioklyers v.
United Statesthe Court held that Congress could not
condition presidential removal of certain postmesten
the Senate’s advice and consent, explaining that th
President has “the exclusive power of removing ettee
officers of the United States whom he has appoifted
and with the advice and consent of the Sen&é2’' U.S.

at 106, 47 S.Ct. 21Without interpreting the Take Care
Clause as suclseeJack Goldsmith & John F. Manning,
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The Protean Take Care Clays&64 U. Penn. L. Rev.
1835, 1840-41 (2016)the Court inMyers appeared to
assume the Clause dictated illimitable removal powe
the President. PHH deploys that conception of ithtile
removal power against the CFPB.

But the Supreme Court sinddyers has cabined that
decision’s apparent reach, recognizing the
constitutionality of some measure of independerme f
agencies with certain kinds of functions. The Cadart
Morrison, Wiener and Humphrey’s Executoexplicitly
and repeatedly upheld for-cause removal restristinona
range of contexts where the Constitution tolerates
degree of independence from presidential contrble T
Court’s latest removal-power decisioRree Enterprise
Fund applied the same analysis developed in thoses case
to strike an especially onerous set of removalraggs.
The Court held that those double-layered restristio
taken together, interfered with the President’ssight of
faithful execution of the securities laws, butettlin place
the SEC  Commissioners’ ordinary  for-cause
protection—the same protection at issue here.

The Court’'s removal-power doctrine supports Corgjses
application of a modest removal restriction to @fPB, a
financial regulator akin to the independent FTC in
Humphrey’s Executoand the independent SEC kimee
Enterprise Fund with a sole head like the office of
independent counsel Morrison.

*8 It was only nine years aftavlyers in Humphrey’s
Executor that the Court unanimously upheld a provision
of the Federal Trade Commission Act protecting FTC
Commissioners from removal except for “inefficiency
neglect of duty, or malfeasance in offic&95 U.S. at
619, 632, 55 S.Ct. 86#Humphrey’s Executoexplained
thatMyerswas limited; it required only that the President
be able to remove purely executive officers without
congressional involvemenid. at 628, 55 S.Ct. 86By
contrast, where administrators of “quasi legiskatior
quasi judicial agencies” are concerned, the Carisdit
does not require that the President have “illimé&ab
power” of removal.ld. at 629, 55 S.Ct. 869The
Humphrey’s ExecutorCourt drew guidance from the
founding era, when James Madison (otherwise a gtron
proponent of the removal power) argued that arcieffi
who “partakes strongly of the judicial characteishould
not hold ... office at the pleasure of the Exeaitivanch

of the Government.” She Writings of James Madison
413 (Hunt ed., 19045eeHumphrey’s Executor295 U.S.

at 631, 55 S.Ct. 869Because Congress may require
guasi-legislative and quasi-judicial administratties act

in discharge of their duties independently of exieeu
control,” it may “forbid their removal except foaase”

during a fixed term in officdd. at 629, 55 S.Ct. 869

A generation later, an again-unanimous CourtMiener

v. United States357 U.S. at 352-55, 78 S.Ct. 12{®er
Justice Frankfurter, explicitly reaffirmedHumphrey’s
Executorand held that neither the rationale supporting the
President’s removal power nor the history of theiver
dating back to the First Congress required that the
President always enjoy unconstrained authorityetoave
leadership of every kind of agency at his williener
concerned the War Claims Commission, which had been
set up to compensate certain personal injuries and
property losses at the hands of the enemy in Wi

II. Both President Eisenhower (Wiene) and President
Roosevelt (inHumphrey’s Executdrwanted the leaders
of the respective agencies “to be their men,” resbte at
will, but in each case Congress had opted for dred t
Court sustained a modicum of independendeat 354,

78 S.Ct. 1275

In Wiener Justice Frankfurter expressly took into account
the “thick chapter” of “political and judicial histy” of
controversy over the President’'s removal power that
Court had canvassed at lengthMyers 357 U.S. at 351,
78 S.Ct. 1275 The Wiener Court rejected President
Eisenhower’s broad, categorical understandind/gérs

as largely drawn from its dictum and—in light of
Humphrey’s Executerappropriately “short-lived.d. at
352, 78 S.Ct. 1275Commenting that “the versatility of
circumstances often mocks a natural desire for
definitiveness,” id., Wiener squarely denied that the
President had a power of removal that Congress coutl
limit under any circumstance, “no matter the relatof
the executive to the discharge of [the officiatisities and

no matter what restrictions Congress may have iggos
regarding the nature of their tenurdd. Rather, with
attention to the sort of agency involveHumphrey’s
Executorhad “narrowly confined the scope of thlyers
decision” to purely executive officers, not membefs
guasi-judicial bodiedd.

The WienerCourt identified “the most reliable factor” in
deciding whether a removal restriction comportedhwi
the President’s constitutional authority to be “tieture
of the function that Congress vested” in the agelttyat
353, 78 S.Ct. 127seeHumphrey’s Executo295 U.S. at
631, 55 S.Ct. 86@'Whether the power of the President to
remove an officer shall prevail [,] ... precludiagemoval
except for cause will depend upon the charactethef
office ...."”). The Court distinguished core exevatagents
who must be fully responsive to the President’s
preferences from those whose tasks call for a degfe
independence “from Executive interferencéliener 357
U.S. at 353, 78 S.Ct. 127%hat mattered iWienerwas
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the “intrinsic judicial character of the task witthich the
[War Crimes] Commission was charged” Congress had
directed the Commission to “ ‘adjudicate accordiog
law’ the classes of claims defined in the statugetirely

on their merits, free of personal or partisan presslid.

at 355, 78 S.Ct. 1275That directive prevented the
President from interfering at will with the leadeigs of

the Commission. The legislation establishing the
Commission made plain, even in the absence of an
express for-cause removal provision, that “Congukds
not wish to have hang over the Commission the
Damocles’ sword of removal by the President for no
reason other than that he preferred to have on that
Commission men of his own choosindd. at 356, 78
S.Ct. 1275

*9 Though the Court itHumphrey’s ExecutoandWiener
thus  emphasized the  “quasi-legislative” and
“quasi-judicial” character of the relevant officesiore
recently the Court iMorrison v. Olsordownplayed those
particular characterizations of independent agenetale
continuing to narrowly read/yers as disapproving “an
attempt by Congress itself to gain a role in thmaeal of
executive officials other than its established pewef
impeachment and conviction487 U.S. at 686, 108 S.Ct.
2597. Morrison posed more directly the question whether
a removal restriction “interfere[d] with the Presnt’s
exercise of the ‘executive power’ and his congttally
appointed duty to ‘take care that the laws be falith
executed’ under Article I1.1d. at 690, 108 S.Ct. 2597
According to Morrison, the references in the earlier
removal-power cases to the “character” of the walév
offices could best be understood as describing “the
circumstances in which Congress might be moreriedli
to find that a degree of independence from the fxes;
such as that afforded by a ‘good cause’ removaldstia,

is necessary to the proper functioning of the agesrc
official” in fulfilling its duties. Id. at 691 n.30, 108 S.Ct.
2597 The Court explained that its decision in
Humphrey’s Executoto sustain the independence that
Congress thought appropriate for the FTC, with “its
‘quasi-legislative’ or ‘quasi-judicial’ ” charactereflected
the Court’s “judgment that it was not essentialttie
President’s proper execution of his Article Il pog/¢hat
[the FTC] be headed up by individuals who were
removable at will.”Morrison, 487 U.S. at 690-91, 108
S.Ct. 2597

Morrison viewed as constitutionally relevant Congress’s
determination that the role and character of a iapec
independent prosecutor called for some autonomm fro
the President. Echoin§jViener the Court inMorrison
again rejected as “dicta” the “implication” drawroin
Myersthat the President’s removal power should in every

circumstance be understood as “all-inclusive.”at 687,
108 S.Ct. 2597 Instead, Morrison read Humphrey’s
Executorand its progeny to allow Congress to provide
limited removal protection for some administrative
bodies, whose leadership Congress “intended tmiperf
their duties ‘without executive leave and ... frieem
executive control.” "Id. n.25 (alteration in original)
(quotingHumphrey’s Executer295 U.S. at 628, 55 S.Ct.
869. The Morrison Court evaluated the independent
counsel’s for-cause protection accordingly.

The independent counsel concededly performed fumsti
that were traditionally “executive,” butMorrison
pinpointed “the real question” as “whether the regaio
restrictions are of such a nature that they imptue
President’s ability to perform his constitutionaityl” Id.

at 691, 108 S.Ct. 259Analyzing “the functions of the
officials in question ... in that light,jd., the Court found
the removal protection to be constitutional, rednng it

as “essential, in the view of Congress, to estabiie
necessary independence of the offickl” at 693, 108
S.Ct. 2597 To be sure, the office of independent counsel
was potent: It was empowered to prosecute highingnk
federal officials for violations of federal crimindaw.
Nevertheless, its removal protection did not
unconstitutionally impinge on executive power. The
Court “simply [did] not see how the President’s chée
control the exercise of [the independent counsel's]
discretion is so central to the functioning of #eecutive
Branch as to require as a matter of constitutitenalthat
the counsel be terminable at will by the Presideiat. at
691-92, 108 S.Ct. 2597The Court noted that the
President retained “ample authority” to review the
independent counsel's performance and that, bedhese
independent counsel was removable by the Attorney
General for good cause, the President’'s removalepow
had not been “completely strippedd. at 692, 108 S.Ct.
2597.

The Supreme Court has thus recognized that Congress
may value and deploy a degree of independence @n th
part of certain executive officials. At least s;mdoas
Congress does not disturb the constitutional baldmc
arrogating to itself a role in removing the relevan
executive officials,see Bowsher 478 U.S. at 726, 106
S.Ct. 3181 Myers 272 U.S. at 161, 47 S.Ct. ,2the
Constitution admits of modest removal constraintene
“the character of the office” supports making ibrewhat
“free of executive or political control,Morrison, 487
U.S. at 687, 691 n.30, 108 S.Ct. 259he Court has
sustained Congress’'s determinations that removal
restrictions were appropriate to protect the indeleace

of heads of agencies devoted specifically to specia
prosecution inMorrison, claims adjudication inWiener



Case: 17-20364

Document: 00514334194

Page: 10 Date Filed: 02/02/2018

PHH Corporation v. Consumer Financial Protection Bureau, --- F.3d ---- (2018)

and market competition and consumer protection in
Humphrey’s ExecutoMithout questioning that there are
certain agencies that Congress cannot make even
modestly independent of the President, the Courzied
the removal restriction in each of those three e
appropriate protection against the “ ‘coercive uefice’

of the [at-will] removal power” that otherwise “wigl
‘threaten the independence of the [agency]Mdrrison,
487 U.S. at 690, 688, 108 S.Ct. 25%éeWiener 357
U.S. at 356, 78 S.Ct. 1275 umphrey’s Executer295
U.S. at 629-30, 55 S.Ct. 869

*10 Invalidating a provision shifting removal powereov
the Comptroller General from the President to Cesgjr
the Supreme Court iBowsher v. Synaagain insisted on
a narrow reading oMyers—at odds with the reading
PHH advances here. The Supreme Court trediestsas
holding only “that congressional participation ihet
removal of executive officers is unconstitutionad78
U.S. at 725, 106 S.Ct. 318T0o have an executive officer
“answerable only to Congress would, in practicamts
reserve in Congress control over the executionhef t
laws” in violation of the constitutional separatiasf
powers.Id. at 726, 106 S.Ct. 3181Setting aside the
removal scheme before it, the Court Bowshermade
clear thatHumphrey’s Executaand its progeny “involved
an issue not presented either in Mgerscase or in this
case’—t.e, the constitutional validity of a statute leaving
the removal power under the President’'s controk bu
authorizing its exercise “only ‘for inefficiencygeglect of
duty, or malfeasance in office.’Itl. at 724-25, 106 S.Ct.
3181 (quotingHumphrey’s Executor295 U.S. at 628-29,
55 S.Ct. 86% Bowsher thus acknowledged the
constitutionality of for-cause limitation on thenmeval
power when the President retains the power todandse.
The culprit violating the separation of powersBiowsher
was Congress’s aggrandizement of its own contrer ov
executive officers.

The Supreme Court's most recent removal-power
decision, Free Enterprise Fundinvalidated a “highly
unusual’ removal restriction because it interfendtth the
President’s ability to “remove an officer ... evdnthe
President determines that the officer is neglecting
duties or discharging them improperhp61 U.S. at 484,
505, 130 S.Ct. 3138The problem was not congressional
encroachment, but damage to the President’'s ahiity
supervise executive officers: “ ‘Even when a bradoks
not arrogate power to itself,’ ... it must not ‘impanother

in the performance of its constitutional duties.ld’ at
500, 130 S.Ct. 313gjuotingLoving v. United State$17
U.S. 748, 757, 116 S.Ct. 1737, 135 L.Ed.2d 36 (})996
“The President cannot ‘take Care that the Laws be
faithfully executed’ if he cannot oversee the fhithess

of the officers who execute thenb61 U.S. at 484, 130
S.Ct. 3138 Free Enterprise Fundlistinguishes ordinary
for-cause requirements from abnormally constraining
restrictions that impair the President’'s consiiodl
oversight prerogative.

At issue in Free Enterprise Fundwas an extreme
variation on the traditional good-cause removahdsad:

a provision of the Sarbanes-Oxley Act that afforded
members of the Public Company Accounting Oversight
Board, an agency within the Securities and Exchange
Commission, unusually strong protection from renhova
See561U.S. at 486, 130 S.Ct. 3138s in Morrison, the
Court focused its inquiry on whether the Presidetdins
“power to oversee executive officers through renhtva
Id. at 492, 130 S.Ct. 3138The challenged provisions
shielded the PCAOB with “two layers of for-cause
[protection from] removal—including at one level a
sharply circumscribed definition of what constigitgood
cause,” and rigorous procedures that must be feldbw
prior to removal.”ld. at 505, 130 S.Ct. 313& provided
that PCAOB members could be removed only by a forma
order of the SEC, and only “for good cause showah.at
486-87, 505, 130 S.Ct. 3138But this was no
garden-variety cause standard: It required a preval
finding, “on the record” and “after notice and opjpmity

for a hearing,” of a Board member’s willful violati of

the Sarbanes-Oxley Act itself, the PCAOB’s own sular

the securities laws, or willful abuse of Board memb
authority, or a lack of “reasonable justificationexcuse”

for failure to enforce complianced. at 486, 130 S.Ct.
3138 15 U.S.C. § 7217(d)(3)On top of that, the SEC'’s
Commissioners—tasked with removing such delinquent
Board members—were themselves protected from
presidential removal except for inefficiency, neglef
duty, or malfeasance in officeree Enterprise Funds61
U.S. at 487, 130 S.Ct. 3138

The scheme challenged ifree Enterprise Fundwas
defective because the Court found that it “withdsdmm
the President any decision on whether good causes®x
and thus “impair[s]” the President’s “ability toesute the
laws—by holding his subordinates accountable fairth
conduct.” Id. at 495-96, 130 S.Ct. 3138he Court
distinguished Humphrey’s Executorand Morrison as
involving “only one level of protected tenure segifing]
the President from an officer exercising execupigeser.”
Id. at 495, 130 S.Ct. 3138WVhen Congress provides
agency heads with for-cause protection against vamo
by the President, the Court held, it must defireuse” in
such a way as to leave the President leeway tigumifly
“‘oversee” these heads to prevent miscondut. at
492-93, 130 S.Ct. 313dhe problem with the PCAOB’s
protection, then, was that the President did ntatimehat
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oversight. Specifically, “multilevel” for-cause peation
rendered the President unable to “remove an officer
even if the President determines that the officer i
neglecting his duties or discharging them imprgpéil.

at 484, 130 S.Ct. 3138The Court’s solution to that
problem was to retain one level of for-cause ptatac
and remove the otheld. at 514, 130 S.Ct. 3138 hus,

the Board members who serve under the SEC
Commissioners may be removed by the Commissioners
without cause, but the SEC Commissioners’ for-cause
protection remains in place.

*11 The traditional for-cause protection enjoyed bg th
SEC Commissioners—and the officials orrison,
Wiener and Humphrey’s Executerremains untouched
by and constitutionally valid undé&ree Enterprise Fund
When an official is so protected, the President maly
remove her or him for personal or partisan reasanfr
no reason at all. But, because such a cause reggrite
does not prevent removal by reason of incompetence,
neglect of duty, or malfeasance, it may apply witho
impairing the President’s ability to assure thethfail
execution of the lawSeeMorrison, 487 U.S. at 691-92,
108 S.Ct. 2597 Free Enterprise Fund 561 U.S. at
495-96, 130 S.Ct. 3138

Free Enterprise Funddid not, contrary to PHH's
suggestion, narroddlumphrey’s Executoor give Myers
newly expansive forceSeePetrs’ Br. 21-22 & n.4. The
Court’s “modest” point was “not to take issue with
for-cause limitations in general,” but rather thie
unprecedented restriction on the President’s wbtht
remove a member of the PCAOB hobbled his power to
oversee executive officer&61 U.S. at 501, 130 S.Ct.
3138 As the Supreme Court had already made clear, “the
only issue actually decided iMyers was that ‘the
President had power to remove a postmaster ofitste f
class, without the advice and consent of the Seaate
required by act of Congress.Morrison, 487 U.S. at 687
n.24, 108 S.Ct. 259fuotingHumphrey’s Executor295
U.S. at 626, 55 S.Ct. 8B9see Wiener 357 U.S. at
351-52, 78 S.Ct. 127%ree Enterprise Fundfor its part,
cites Myers only for general restatements of law, all of
which are consistent withMorrison, Wiener and
Humphrey’s Executor The opinion emphasizes, for
example, that “[s]ince 1789, the Constitution hazrb
understood to empower the President to keep [exetut
officers accountable—by removing them from office,
necessary,” and quotédyers for the accepted principle
that “the President ... must have some ‘power mionéng
those for whom he can not continue to be respansibl
Free Enterprise Fund561 U.S. at 483, 493, 130 S.Ct.
3138 (quoting Myers 272 U.S. at 117, 47 S.Ct. )21At
the same timefFree Enterprise Fundrecognizes the

functional values of those for-cause protectiores@ourt
has sustained as consistent with the Presidenks Tare
duty: An FTC “ ‘independent in character,’ [andfeé
from political domination or control,” ” irHumphrey’s
Executor “the necessary independence of the office” of
the independent counsel Morrison; and “the rectitude”
of officers administering a fund to compensate vi@r
losses inWiener Free Enterprise Fund561 U.S. at 502,
130 S.Ct. 313§quotingHumphrey’s Executor295 U.S.
at 619, 55 S.Ct. 86Morrison, 487 U.S. at 693, 108 S.Ct.
2597 Wiener 357 U.S. at 356, 78 S.Ct. 1375

Thus, the Court has upheld statutes that, like the
challenged provision of the Dodd-Frank Act, “coffgr
good-cause tenure on the principal officers of aiert
independent agencied=iee Enterprise Fundb61 U.S. at
493, 130 S.Ct. 3138 Decisions from Humphrey’s
Executorto Free Enterprise Funtiave approved standard
for-cause removal restrictions where Congress deems
them necessary for the effectiveness of certaiestypf
agencies, provided that the President remains able
remove the agency heads for acting inefficientlighout
good faith, or for neglecting their duties. The dire
guestion” to ask, in considering such a statutewhether

the removal restrictions are of such a nature thay
impede the President's ability to perform his
constitutional duty,” taking account of the “furmts of

the officials in question.Morrison, 487 U.S. at 691, 108
S.Ct. 2597 The question for us, then, is whether the
requirement that the President have cause before
removing a Director of the CFPB unconstitutionally
interferes with the President’s Article 1l powers.

B. History

*12 “The subject [of the President’s removal authgrity
was not discussed in the Constitutional Converition.
Myers 272 U.S. at 109-10, 47 S.Ct. 21 (192Bit there
was a diversity of opinion on the subject at thenfting,
and early examples of heterogeneity in agency desig
bear that out. Financial regulation, in particules long
been thought to be well served by a degree of
independence.

Congressional alertness to the distinctive danger o
political interference with financial affairs, dagj to the
founding era, began the longstanding tradition of
affording some independence to the government's
financial functions.See Amicus Br. of Separation of
Powers Scholars 4-10. Whereas the secretarie® divih
other original departments (War and Foreign Affairs
were broadly chartered to “perform and execute such
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duties as shall from time to time be enjoined on or
intrusted to [them] by the President of the UniBtdtes,”
Act of July 27, 1789, ch. 4, § 1, 1 Stat. 28, 2@t Af
Aug. 7, 1789, ch. 7, § 1, 1 Stat. 49, 50, Congsessified
the responsibilities of the Treasury Secretary atiger
officers in the Treasury Department in some detak
Act of Sept. 2, 1789, ch. 12, §§ 2-6, 1 Stat. &68.See
Gerhard CaspeAn Essay in Separation of Powers: Some
Early Versions and Practice80 Wm. & Mary L. Rev.
211, 241 (1989) (noting that, under the statuted 7&9
establishing the three “great departments” of gowemt,
“[o]nly the departments of State and War were catghy
‘executive’ in nature”).

The Comptroller of the Treasury, notably, was ckdrg
with *“direct[ing] prosecutions for all delinquensieof
officers of the revenue; and for debts that areshaidl be
due to the United Statesd. at § 3, 1 Stat. at 66, and his
decisions were deemed *“final and conclusive,” Att o
Mar. 3, 1795, § 4, 1 Stat. 443, 443. He could ipeoned

if found to “offend against any of the prohibitionEthis
act.” 1 Stat. at 67. It is unclear whether the Conolier
was also thought to be removable by the Presidant f
other reasons, but James Madison, who was generally
opposed to removal protections, said he believadré
may be strong reasons why an officer of this kindusd

not hold his office at the pleasure of the Exeaitivanch

of the Government.” 1 Annals of Cong. 612 (1789eT
nature of the Comptroller's office and independence
eventually changed, but it is evident that the Coatler
was, from inception, meant to exercise an unusegtes

of independent judgmenBeelLawrence LessigReadings

by Our Unitary Executivel5 Cardozo L. Rev. 175, 184
(1993) (explaining that the President had “no damc
control over the Comptroller General” and that “the
Framers and the early congresses treated this
independence as flowing from the nature of the
Comptroller’s  duties”); Charles  Tiefer, The
Constitutionality of Independent Officers as Cheoks
Abuses of Executive Powes3 B.U. L. Rev. 59, 73-75
(1983) (explaining that the Comptroller was “clgarl.
expected to exercise independent judgment”).

At the dawn of the modern-day federal banking sgyste
Congress continued to afford some independence to
financial regulators as it set up the Office of the
Comptroller of the CurrencyseeNat’| Bank Act of 1863,

12 Stat. 665, 665-66 (1863); Nat'l Bank Act of 1863
Stat. 99 (1864). Since the office’s inception, the
Comptroller of the Currency has been removable d@nly
the President sends the Senate “reasons” for removi
him. 12 U.S.C. § 2. Whatever the type of reason it
requires, the statute without question constrains t
presidential removal power. The U.S. Code accoiding

classifies the Comptroller of the Currency as an
“independent regulatory agency” along with all titker
removal-constrained independent agencies. 44 U.§.C.
3502(5); see alsol2 U.S.C. § 1(b)(1) (prohibiting the
Treasury Secretary from interfering with the
Comptroller); 2 Op. O.L.C. 129 (1978) (concludiriat
the Comptroller has independent litigation auttyrit

*13 The independence of financial regulators remains a
prominent pattern today. The Federal Reserve Baard
led by governors who can be removed only for cause
during their fourteen-year term$2 U.S.C. § 242The
reason is simple: The Federal Reserve must “prdiagde
the sound, effective, and uninterrupted operatibrthe
banking system,” and Congress found that a degfee o
independence was needed to “increase the abilithef
banking system to promote stability.” H.R. Rep. No.
74-742, at 1 (1935). By insulating the Board from
presidential control and political pressures, Cengr
sought to ensure that the Federal Reserve wouftbéte

not the opinion of a majority of special intereshst
rather the well considered judgment of a body thkés
into consideration all phases of national econolifiec”

Id. at 6

The Federal Trade Commission stands as another
example of an independent financial regulator ie th
modern era—one expressly approved by the Supreme
Court. When the FTC was created, the Senate Coaenitt
Report described the need for independence asiegsur
“a continuous policy ... free from the effect ofchanging
incumbency” in the White House. 51 Cong. Rec. 16,37
(1914). Congress reasoned that, as the countryeghass
“through a depression,” a new consumer protection
agency with a degree of independence would “give
reassurance rather than create douldt.; see also id.
(“The powers [of the FTC] must be large, but thereise

of the powers will not be against honest businkesswill

be persuasive and correctional ...."). kHumphrey’s
Executor the Supreme Court expressly approved of
Congress’s choice to insulate this new consumer
protection agency via a for-cause removal provisggb

U.S. at 619, 632, 55 S.Ct. 869

These examples typify other federal financial ragoris,
such as the Commodity Futures Trading Commisskan, t
Federal Deposit Insurance Corporation, the Federal
Housing Finance Authority, the National Credit Umio
Administration, and the Securities and Exchange
Commission, which are considered independent whethe
or not for-cause removal protection is specifiecstatute.
See Henry B. Hogue et al.,, Cong. Research Serv.,
R43391,Independence of Feder&inancial Regulators:
Structure, Funding, and Other Issugés15 (2017). This
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makes sense because Congress has consistentlyddeeme buck-passing, or sheer anonymity. What is more, in

“[ilnsulation from political concerns” to be “adveageous

in cases where it is desirable for agencies to make
decisions that are unpopular in the short run bageficial

in the long run,” such as, for example, “the Fed’s
monetary policy decisions.ld. at 5 n.16 History and
tradition, as well as precedent, show that Congnesg
appropriately give some limited independence tdager
financial regulators.

C. Application to the CFPB

The for-cause protection shielding the CFPB’s sole
Director is fully compatible with the President’s
constitutional authority.

Congress validly decided that the CFPB needed sunea

of independence and chose a constitutionally aabépt
means to protect it. First, the removal restricti@re is
wholly ordinary—the verbatim protection approved by
the Supreme Court back in 1935Himphrey’s Executor
and reaffirmed ever since. The provision here eeidtdds
layers of protection nor arrogates to Congressralgyin
removing an errant official. Second, the CFPB DiEs
autonomy is consistent with a longstanding traditod
independence for financial regulators, and squarely
supported by established precedent. The CFPB’s
budgetary independence, too, is traditional among
financial regulators, including in combination witfpical
removal constraints. PHH’s constitutional challerfigees

in the face of the Supreme Court’'s removal-poweesa
and calls into question the structure of a host of
independent agencies that make up the fabric of the
administrative state.

*14 There is nothing constitutionally suspect abouwd th
CFPB’s leadership structur&lorrison and Humphrey’s
Executorstand in the way of any holding to the contrary.
And there is no reason to assume an agency hegdsea b
individual will be less responsive to presidential
supervision than one headed by a group. It is punere
difficult to fire and replace several people thare.oAnd,

if anything, the Bureau’'s consolidation of regutsto
authority that had been shared among many separate
independent agencies allows the President more
efficiently to oversee the faithful execution ofnsomer
protection laws. Decisional responsibility is cleaow
that there is one, publicly identifiable face ot&tlFPB
who stands to account—to the President, the Cosgres
and the people—for all its consumer protection cadti
The fact that the Director stands alone atop theney
means he cannot avoid scrutiny through finger-paint

choosing a replacement, the President is unhamymsred
partisan balance @x-officiorequirements; the successor
replaces the agency's leadership wholesale. Nothing
about the CFPB stands out to give us pause that
it—distinct from other financial regulators or inpEndent
agencies more generally—is constitutionally defexti

1. For-Cause Removal

Applying the Court’s precedents to this case, wgirbby
observing that the CFPB Director is protected @y \éry
same standard, in the very same words—"inefficiency
neglect of duty, or malfeasance in office™—as the
Supreme Court sustained itumphrey’s Executor
Comparel5 U.S.C. § 41with 12 U.S.C. § 5491(c)(3)
Again, the challenged statute imposes no addititayer

of particularly onerous protection, péree Enterprise
Fund nor indeed any other restriction on removal. And
Congress has not given itself authority to partitgpin
the President’s removal decision, which was fatathte
removal mechanisms kyersandBowsher The CFPB’s
for-cause protection is therefore unlike any renhova
restriction that the Court has ever invalidated as
impermissibly restricting executive authority. liveey
case reviewing a congressional decision to affond a
agency ordinary for-cause protection, the Court has
sustained Congress’s decision, reflecting the eskttble
that independent agencies have historically plageolur
government’s structuréSeeMorrison, 487 U.S. at 688,
108 S.Ct. 2597Wiener 357 U.S. at 356, 78 S.Ct. 1275
Humphrey’s Executer295 U.S. at 629-30, 55 S.Ct. 869
see alsd-ree Enterprise Fundb61 U.S. at 509, 130 S.Ct.
3138 (leaving in place “a single level of good-cause
tenure” for SECCommissioners)id. at 510(suggesting
that Congress might choose to make PCAOB members
removable directly by the President “for good céuse

In analyzing where Congress may deploy such foseau
protection, the Supreme Court looks to “the charaof
the office” and the “proper functioning of the aggror
official.” Morrison, 487 U.S. at 687, 691 n.30, 108 S.Ct.
2597, see Wiener 357 U.S. at 353, 78 S.Ct. 1275
(emphasizing the “nature of the function” of thesiagy);
Humphrey’s Executor295 U.S. at 631, 55 S.Ct. 869
(pointing to the “character of the office”). As see
through that lens, the CFPB’s function is remarkabl
similar to that of the FTC, a consumer protectigerecy
that has operated for more than a century with the
identical for-cause protection, approved by a umauis
Supreme CourtComparel2 U.S.C. 88 55112, 5532
5534 556264, with Federal Trade Commission Act of
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1914,15 U.S.C. 88 4516, seeFree Enterprise Fundb61
U.S. 477, 130 S.Ct. 3138, 177 L.Ed.2d 7B&mphrey’s
Executor 295 U.S. 602, 55 S.Ct. 869, 79 L.Ed. 1611

Indeed, the independence of financial
regulators—chronicled aboveee supraPart I.B—is so
well established by tradition and precedent thairtso
have assumed these agencies’ heads have removal
protection even in the absence of clear statutexy $o
directing.SeeFree Enterprise Funds61 U.S. at 487, 130
S.Ct. 3138(treating SEC Commissioners as removable
only for cause). It has long been “generally acegphat
the President may remove a[n SEC] commissione]onl
for inefficiency, neglect of duty, or malfeasance i
office.” SEC v. Bilzerian 750 F.Supp. 14, 16 (D.D.C.
1990) (citing SEC v. Blinder, Robinson & Co., In&@55
F.2d 677, 681 (10th Cir. 19883nd H. Rep. No. 2070,
86th Cong., 2d Sess. 14 (1960)). Andsiwan v. Clinton

for example, this court assumed that board membikers
the National Credit Union Association have removal
protection because “people will likely have greater
confidence in financial institutions if they beleethat the
regulation of these institutions is immune fromifcdl
influence.”100 F.3d 973, 983 (D.C. Cir. 1996)

*15 PHH's attempt to single out the CFPB from other
financial regulators, including the FTC, is unpasue.
PHH asserts that, when the Court decidtdnphrey’s
Executor the FTC “had no substantive rulemaking
powers” and “could not order ‘retrospective’ renedi
Pet'rs’ Reply Br. 6. But the FTC at that time didvie
broad powers to interpret and enforce the |&ee
generally, e.g.Federal Trade Comm’n v. Western Meat
Co, 272 U.S. 554, 47 S.Ct. 175, 71 L.Ed. 405 (1926)
Moreover, many independent agencies (including the
FTC) now exercise rulemaking and remedial powes li
those of the CFPBSeeNat’| Petroleum Refiners Ass’n v.
FTC, 482 F.2d 672, 698 (D.C. Cir. 197@)olding that the
Federal Trade Commission Act conferred substantive
rulemaking powers); Magnuson-Moss Warranty-Federal
Trade Commission Improvement AcRub. L. No.
93-637, § 205(a), 88 Stat. 218%200-01 (1975) (codified
as amended at5 U.S.C. § 45(m)(1)(A) (authorizing
FTC to “commence a civil action to recover a civil
penalty in a district court of the United States”)

Apart from the panel of this court whose decisioa w
vacated, courts have uniformly understdddmphrey’s
Executor to support the constitutionality of for-cause
removal protection for the current FTC and certatimer
agencies with rulemaking and enforcement powSee
Morrison, 487 U.S. at 692 & n.31, 108 S.Ct. 2580ting
that the FTC and other independent agencies “eseerci
civil enforcement powers”). Well before the Supreme

Court inFree Enterprise Funéssumed the unchallenged
constitutionality of SEC Commissioners’ for-cause
protection, for instance, the Tenth Circuit sustdinit,
observing thaHumphrey’s Executdistands generally for
the proposition that Congress may, without violgtin
Article 1l, authorize an independent agency to draivil
law enforcement actions where the President’s ramov
power was restricted.Blinder, Robinson, & Cg.855
F.2d at 682And, in FEC v. NRA Paolitical Victory Fund
this court noted thatlumphrey’s ExecutoandMorrison
confirmed the constitutionality of the Federal Hiec
Commission, which is “patterned on the classic
independent regulatory agency” and can both males ru
and order retrospective remediésF.3d 821, 826 (D.C.
Cir. 1993) see also52 U.S.C. 88 30107(a)(8B0109
(setting out the FEC’s enforcement power).

PHH asks us to cast aside the CFPB’s pedigree in
Supreme Court precedent upholding this very type of
independence and its lineage in historical practice
regarding financial regulators. PHH focuses instead
dicta in Myersthat speak of executive removal power as
seemingly “illimitable.” Humphrey’s Executor295 U.S.

at 627-28, 55 S.Ct. 869Within less than a decade,
however, the Supreme Court unanimously rejectetl tha
dicta in Humphrey’s Executor295 U.S. at 628-29, 55
S.Ct. 869 and unanimously did so again\idiener 357
U.S. at 351-52, 78 S.Ct. 127/ the ensuing decades,
while it has cited Myerss unexceptional holding
prohibiting congressional involvement in removal of
executive officials, the Court has continued toaddsv

the broad dicta on which PHH principally reli&ee, e.g,
Morrison, 487 U.S. at 686-87, 108 S.Ct. 25%@e also
Bowsher 478 U.S. at 724-25, 106 S.Ct. 318iree
Enterprise Fund 561 U.S. at 483, 493, 502, 130 S.Ct.
3138 Law and history put the CFPB, led by a Director
shielded from removal without cause, on safe ground

2. Budgetary Independence

Congress’s commitment to independence for financial
regulators is also reflected in the CFPB’s budgetar
set-up. PHH and some of its amici protest Congsess’
choice to allow the CFPB to claim funds from thelémal
Reserve rather than through the congressional
appropriations procesSeePet’rs’ Br. 26-28; Amicus Br.

of Chamber of Commerce 8-9. But Congress can,
consistent with the Appropriations Clause, create
governmental institutions reliant on fees, assesssner
investments rather than the ordinary appropriations
processSeeAm. Fed'n of Gov't Emps., AFL-CIO, Local
1647 v. Fed. Labor Relations Autl388 F.3d 405, 409
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(3d Cir. 2004) Using that authority, Congress has
consistently exempted financial regulators from
appropriations: The Federal Reserve, the Federnpbsde
Insurance Corporation, the Office of the Comptrobé

the Currency, the National Credit Union Adminisioat
and the Federal Housing Finance Agency all have
complete, uncapped budgetary autonorSge, e.g.12
U.S.C. § 243 (Federal Reserve)see also Hogue,
Independence of Federal Financial Regulat@is26-27.

*16 The way the CFPB is funded fits within the traufiti

of independent financial regulators. The Bureawdra
statutorily capped amount from the Federal Reserve,
which ~ formerly  administered many of the
consumer-protection laws now largely under the CEPB
purview. See Identification of Enforceable Rules and
Orders, 76 Fed. Reg. 43,563, 43,570-71 (July 21,
2011). That feature aims to help the CFPB to avoid
agency capture that Congress believed had beset the
agencies that previously administered the CFPB’s
statutes, in part because those agencies depended o
industry feesSeeRachel E. Barkowlnsulating Agencies:
Avoiding Capture Through Institutional DesjgB9 Tex.

L. Rev. 15, 44-45 (2010)Oren Bar-Gill & Elizabeth
Warren, Making Credit Safer157 U. Pa. L. Rev. 1, 93
(2008)

The CFPB’s independent funding source has no
constitutionally salient effect on the President@wer.
The Supreme Court has recently dismissed issues
including “who controls the agency’s budget reqsiestd
funding” as “bureaucratic minutiae—questions of
institutional design outside the ambit of the
separation-of-powers inquirfree Enterprise Fund561
U.S. at 499-500, 130 S.Ct. 313&he fact that “the
director need not ask the President for help natioy
appropriations from Congress,” Pet'rs’ Br. 27, mther
distinctive nor impermissible. Just as financiajulators
ordinarily are independent of the congressional
appropriations process, so, too, they typically exempt
from presidential budgetary oversigBee, e.g12 U.S.C.

§ 250 That ensures the measure of permissible
independence instituted by for-cause protectiomas
effectively eroded by virtue of budgetary dependenn

the President. The requirement that the CFPB seek
congressional approval for funding beyond the stayu
cap makes it more constrained in this regard thtaero
financial regulators.

PHH suggests that, even if budgetary independende a

for-cause removal protection are not separately
unconstitutional, their combination might eeePet’rs’

Br. 28 (citingAss’n of Am. R.Rs. v. U.S. Dep't of Transp.

721 F.3d 666, 673 (D.C. Cir. 2013)acated on other

grounds — U.S. ——, 135 S.Ct. 1225, 191 L.Ed.2d 153
(2015). But that combination is not novebee, e.g.12
US.C. 8§ 243 (Federal Reserve’s budgetary
independence)jd. § 242 (Federal Reserve’s for-cause
removal protection)d. § 16 (Office of the Comptroller of
the Currency’s budgetary independencd);§ 2 (Office

of the Comptroller of the Currency’'s removal proéi@ac).
And, in any event, for two unproblematic structural
features to become problematic in combination, they
would have to affect the same constitutional com@ard
amplify each other in a constitutionally relevanayw
Thus, as we have notedrrée Enterprise Fundleemed
invalid a regime blending two limitations on the
President’s removal power&ss’n of Am. R.Rs721 F.3d

at 673 No similar amplification is present here. The
CFPB’'s budgetary independence primarily affects
Congress, which has the power of the purse; it tats
intensify any effect on the President of the renhova
constraint.

The CFPB thus fits comfortably within precedent and
tradition supporting the independence of the fienc
regulators that safeguard the economy. Whethers it i
considered alone or in combination with the indejsen
funding provision, the requirement that the CFPB
Director be removed only for cause does not
unconstitutionally constrain the President.

3. Multi-Member vs. Single-Director

We are nevertheless urged that the constitutignaiit
for-cause removal turns on a single feature of the
agency's design: whether it is led by an individoala
group. But this line of attack finds no home in
constitutional law.

*17 To begin with, that contention flies in the fack o
Morrison, which, contrary to PHH’s suggestions, remains
valid and binding precedentMorrison upheld the
constitutionality of for-cause removal protecticor fan
individual agency head who exercised substantial
executive authority. The fact that the independennsel
was a solo actor played no role in either the Csurt
decision for an eight-member majority or Justicalias
dissent; neither saw that fact as a ground of raigtin
from the multi-member agencies sustainetlimphrey’s
ExecutorandWiener?

2 The independent counsel’s inferigificer status is ni

ground for distinguishindlorrison from this case. Tt
Appointments Clause separately identifies
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permissible appointing mechanisms for principal
inferior officers,U.S. Const. art. Il, § 2, cl., becaus
of such officers’ differing routes of accountalyilito
the President Principal officers are direc
accountable, while inferior officers are indire:
accountable through the principal officer to whdmay
report. While that distinction is constitutionatiglevan
to the President's appointments power, it is
determinative of the removalwer question. That
because the removal inquiry asks not whethe
official exercises significant governmental authg
but whether a measure of independence in the s
of such power interferes with the Preside
consttutional duty and prerogative to oversee
executive branch and take care that the law:s
faithfully executed. The degree of removal const
effected by a single layer of faause protection is t
same whether that protection shields a principal o
inferior officer. In either case, the Presidemtr—
principal officer acting as the President’'s agentay
not fire the independent officer except for ca
Indeed, the objective of the independent counsélits
was to protect the counsel's indepermgnnot onl
from the President’s direct interference, but dteon
interference by the President's agent, the Attc
General. The question whether a removal restri
unconstitutionally constrains presidential poweus
does not track whether the ialded official is
principal or inferior officer. Even the mildest deg o
removal  protection of certain  subordir
officers—such as the Secretary of the Navy or
Chief of Staff to the Secretary of Stateedld pose
constitutional problem, whereasSupreme Cou
precedent treats ordinary foause protection of sot
principal officers, such as members of the Fe
Trade Commission or the SEC, to be permissible.

PHH's emphasis on the CFPB’s leadership by a Direct
rather than a board defies historical practice el vihe
Comptroller of the Currency, for example—an
independent federal financial regulator with statyt
removal protection dating back 150 years—is alsulbd

by a single director, insulated from remov&ee 12
U.S.C. § 2 Other historical examples of sole-headed
independent agencies similarly counter PHH's cleiee
supra Part 1.B; H.R. Conf. Rep. No. 103-670, at 89-90
(1994) (explaining that sole administrator of Sobcia
Security Administration would enhance “management
efficiency” and reduce “inappropriate influence”).
Historical practice of independent agencies, iniclgdhe
earliest examples of independent financial regudato
which operated under single heads, suffices toepthe
CFPB on solid footing.

Fundamentally, Congress’'s choice—whether an agency
should be led by an individual or a group—is not

constitutionally scripted and has not played ang i the
Court’s removal-power doctrine. As discussed abtve,
cases focus on “whether the removal restrictiores air
such a nature that they impede the President’syabol
perform his constitutional duty,Morrison, 487 U.S. at
691, 108 S.Ct. 2597or, put otherwise, whether the
President’s “ability to execute the laws—by holdinig
subordinates accountable for their conduct—is ingggi
Free Enterprise Fund561 U.S. at 496, 130 S.Ct. 3138
Preserving lines of accountability within the ex@&go
branch ensures that the public can “determine oonmwh
the blame or the punishment of a pernicious measure
series of pernicious measures ought really to”fdalhe
Federalist No. 70, at 476 (Alexander Hamilton)Gdoke
ed. 1961). On this measure, the constitutionalityhe
CFPB's structure is unaffected by the fact tha ied by
a single Director.

*18 As a practical matter, considering the impact on
presidential power, the line of accountability ta¢ CFPB

is at least as clear to the observing public as at
multi-headed independent agencies, and the Présiden
control over the CFPB Director is at least as dirB¢iH

has not identified any reason to think that a sirdjfector
independent agency is any less responsive tharedrisy
multiple commissioners or board members. If anghin
the President’s for-cause removal prerogative nilwa
more efficient control over a solo head than a
multi-member directorate. Consider the case of
Humphrey’'s Executor There, President Roosevelt
attempted to remove an FTC Commissioner based on
policy disagreements. Of course, the Supreme Quuira
stop to the President's effort to sway the agency,
upholding the Commissioner’'s removal protecti@®5
U.S. at 625-26, 55 S.Ct. 868ut had the Court not so
held, perhaps that would not have been the laghef
personnel changes at the FTC. Removal of just one
Commissioner by the President might not have had an
substantial effect on the multi-member body’s dimeg
which he so strongly disfavored. The President migh
have had to remove multiple Commissioners in otder
change the agency’s course.

By contrast, the CFPB Director’s line of accounligibto

the President is clear and direct. Before Congress
established the Bureau, multiple agencies—moshert
independent—had jurisdiction over consumer findncia
protection, and that dispersion hampered execatiléy

to diagnose and respond to problems. The creafitimeo
CFPB, with the centralization of previously scagter
powers under common leadership, enhanced public
accountability and simplified the President’s abilto
communicate policy preferences and detect failihgsy,

if the President finds consumer protection enforeeio
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be lacking or unlawful, he knows exactly whereuont If
the offending conduct is rooted in the Directoddifre to
carry out the prescribed work of the agency, thesident
can remove the Director for “inefficiency, negletiuty,

or malfeasance in office.” 12 U.S.C. § 5491(c)The
President need only remove and replace a singtenfih
order to transform the entire CFPB and the executio
the consumer protection laws it enforces. Thug,gaghe
Framers “consciously decidled] to vest Executive
authority in one person rather than several” sotaas
“focus, rather than to spread” responsibility ahdréby
“facilitatfe] accountability” to the peopleClinton v.
Jones 520 U.S. 681, 712, 117 S.Ct. 1636, 137 L.Ed.2d
945 (1997)(Breyer, J., concurring), Congress’s creation
of an independent agency led by a single Directaulev
appear to facilitate the agency's accountability the
President.

Eschewing the relevant doctrinal inquiry—whether an
agency's independence impermissibly interferes with
presidential power—PHH nonetheless seeks some other
home in the precedent for its argument that a
single-headed independent agency is unlawful. PHH
places great stock in the Court's observation in
Humphrey’s Executothat the FTC is “called upon to
exercise the trained judgment of a body of exgerts.
Pet'rs’ Br. 22-23 (quotingHumphrey’s Executor295
U.S. at 624, 55 S.Ct. 8R9lt claims an absence of any
such body here. In realityy, Congress created a
multi-member body of experts to check the CFPB
Director: the Financial Stability Oversight Council
(FSOC). See 12 U.S.C. § 5321 The Council brings
together the nation’s leading financial regulators,
including the Secretary of the Treasury and theirGiaan

of the Federal Reserve, to constrain risk in thearfcial
system.ld. § 5321(b) The FSOC may stay or veto any
CFPB regulation that threatens the “safety and
soundness” of the national econortd..§ 5513.

As a legal matter, the passing reference to a “bady
experts inHumphrey’s Executoarose in the course of the
Court’s statutory holding, not its constitutionaladysis.
Before reaching the constitutional question—whether
FTC Commissioners may be given for-cause protection
consistently with the separation of powers—the Cour
needed to discern whether the statute in questitrally
required for-cause removal. To do so, the Couredsk
whether the express statutory term allowing reméogl
the President for inefficiency, neglect of duty, or
malfeasance in office” carried a negative implicati
barring the President from removing Commissioners f
other reasons or for no reason at 285 U.S. at 619, 55
S.Ct. 869 The Court reasoned that the FTC’s composition
as a “body of experts” “made clear” that “the irtten of

Congress” was to limit removal to the enumeratages.
Id. at 623-24, 55 S.Ct. 869Independence from
presidential control, Congress believed, would litate
the Commission’s access to apolitical expertise ind
exercise of neutral judgment. Even as to the sgtut
guestion, the Court emphasized the Commissioners’
expertise more than their number: “The commisssotoi
be nonpartisan; and it must, from the very natur&so
duties, act with entire impartiality. It is chargedth the
enforcement of no policy except the policy of tiagvl
Id. at 624, 55 S.Ct. 869PHH further suggests that the
terms  “quasi-legislative” and “quasi-judicial” in
Humphrey’s Executorimplicitty emphasize collective
leadership, because legislatures and appellatéscoave
more than one member. Oral Arg. Tr. at 40-42. Bosé¢
terms refer to the functions and powers of the egemot
its singular or plural hea&eeHumphrey’s Executo295
U.S. at 629, 55 S.Ct. 86%he fact that district judges sit
alone, for example, makes them no less judicial.

*19 As an alternative theory why an agency’'s leadershi
structure might be constitutionally relevant togudential
power, PHH points out that the CFPB Director’s fixgar
term means that some future President might notaet
appoint a CFPB Director, whereas Presidents tylpical
have an opportunity to appoint at least some mesndier
multi-member commissions, or to select a membexcto

as chair. Petrs’ Br. 25. But the constitutionalitf
for-cause protection does not turn on whether ¢hm tis
five years or four. None of the leaders of indepsrtd
financial-regulatory agencies serves a term thaegidy
coincides with that of the President, and many have
longer terms than the CFPB DirectoGee Hogue,
Independence of Federal Financial Regulatost 14
(“Five-year terms are the most common ... but some
positions have longer terms.”); Marshall J. Bre§e®ary

J. Edles, Established by Practice: The Theory and
Operation of Independent Federal Agenci82 Admin.

L. Rev. 1111, 1137 (200@yescribing terms as “typically
extend[ing] beyond the four-year presidential térnis
noted, the seven governors of the Federal ResevaedB
are appointed to serve staggered fourteen-yearsterm
unless removed for causBeel?2 U.S.C. § 242Further
examples abound. The members of the Consumer Rroduc
Safety Commission, the FTC, and the Merit Systems
Protection Board have seven-year terrhS, U.S.C. §
2053 15 U.S.C. § 415 U.S.C. § 1202the Federal
Deposit Insurance Corporation’s five directors ehahk a
six-year term,12 U.S.C. § 1812so0, too, do the National
Credit Union Administration’s three membefs, U.S.C.

88 1752a(h)(c); and the National Transportation Safety
Board’s members serve five-year tern#9 U.S.C. §
1111 The Social Security Commissioner appointed by
President George W. Bush to a six-year term seirnved



Case: 17-20364

Document: 00514334194

Page: 18 Date Filed: 02/02/2018

PHH Corporation v. Consumer Financial Protection Bureau, --- F.3d ---- (2018)

the second term of President Barack Obama.

Across independent agencies, there is also widatiar

as to the means of appointment and term of various
chairpersons. The members of the Federal Election
Commission, for instance, serve six-year terms, thed
Chair, rather than being presidentially appointedates
among the members annualB2 U.S.C. §8 30106(a)(2),
(5). The International Trade Commission’s Chair, which
changes biannually, must alternate between pdlitica
parties without regard to who is in the White Houke
U.S.C. § 1330And among agencies with chairs chosen
by the President, not all may be replaced by thesi@ent

for any reason at any time. The Chair of the Fddera
Reserve serves a fixed four-year term, and therBede
Deposit Credit Insurance Corporation’s Chair serges
five-year term12 U.S.C. § 242d. § 1812(b)(1)

We are not aware of any court that has viewed the
existence, strength, or particular term of agernwirs or
members to be relevant to the constitutionality anf
independent agency. The Constitution has never teseh
to guarantee that every President will be ablepjpoant
all, or even a majority of, the leaders of everyependent
agency, or to name its chair. And what practicidatfthe
terms of any particular agency’'s members or chaghin
have on a President’s agenda remains context-depend
and unclear. See Hogue, Independence of Federal
Financial Regulatorsat 8-9 & n.36 (explaining that the
statutory or practical authority of such chairs iesr
widely); Senate Committee on Governmental Affairs,
Study on Federal Regulatip8. Doc. No. 95-91, vol.5, at
35 (1977) (“[T]he President would have only a lieadit
opportunity to affect the leadership of any given
commission; most of the time, hold-overs from eoipri
administration could be expected to be part of the
membership.”). PHH assumes that this factor alveays
one way. In reality, the diversity of circumstarvelps
illustrate why PHH errs in treating commission stune

as constitutionally decisive.

Notably, when the President does get to replac€#eB
Director, he is not restricted lex-officiorequirements to
appoint incumbent officeholders, or by a partisatabce
mandate to select individuals who do not even lgelan
his political party.See, e.g15 U.S.C. § 78d(ajnot more
than three of five SEC Commissioners shall be mesnbe
of the same political partyt2 U.S.C. § 1812(a)(2not
more than three of the five members of the FDIGsufgl

of Directors may be members of the same politieatyp
and one must have State bank supervisory expejietite
U.S.C. § 242(the Chairman and two Vice Chairmen of
the Federal Reserve are designated from amongésdB
of Governors). At bottom, the ability to remove adotor

when cause to do so arises and to appoint a repéare
provides “ample authority to assure that the [Dogcis
competently performing his or her statutory
responsibilities.”Morrison, 487 U.S. at 692, 108 S.Ct.
2597. Atfter all, the terms “inefficiency, neglect of guor
malfeasance in office” are “very broadBowsher 478
U.S. at 729, 106 S.Ct. 318Given these realities, a single
level of for-cause protection for heads of certain
appropriate agencies is constitutionally permissibl
despite the possibility that some future Presidahtack

a regularly occurring vacancy to fill.

*20 We find no reason in constitutional precedent,

history, or principle to invalidate the CFPB’s
independence. The Supreme Court has sustained
for-cause protection for the heads of certain

administrative agencies—even if they perform a mwifix
regulatory, investigative, prosecutorial, and atjatbry
functions—as compatible with the President’s esaknt
duty to assure faithful execution of the law. THeRB led
by a single Director is as consistent with the idesg’s
constitutional authority as it would be if it weled by a
group. Like other independent federal financialutatprs
designed to protect the public interest in thegritg and
stability of markets from short-term political opexial
interests, the CFPB is without constitutional defec

II. Broader Theories of Unconstitutionality

PHH goes further than trying to problematize thé°BB
leadership structure with reference to the logic or
language of the Supreme Court’s removal-power caises
offers several broader theories of unconstitutitynal
None of PHH's novel objections to the Director’s
for-cause protection squares with the Constitutmn
precedent. And PHH's disputed factual premises tabou
the effects of agency design choices underscorg tha
while such considerations may be useful fodder for
policymaking by Congress, they are not grounds for
courts to reshape the constitutional removal power.

First, breaking with traditional separation-of-powe
analysis and precedent, PHH and its amici assail th
CFPB as somehow too powerfubee Pet'rs’ Br. 24;
Amicus Br. of Chamber of Commerce 8-11. But nothing
about the focus or scope of the agency’'s mandatiere

it constitutionally questionable; indeed, the Burea
powers have long been housed in and enforced bycgge
officials protected from removal without cause. Tfeect
underscores our fundamental point: The exercigbasfe
powers by an independent official does not interfeith
the President’s constitutional role.
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Second, the CFPB’s sole directorship is not histdiy
anomalous. And, in any event, congressional innowat
in the CFPB’s internal structure would not alonaeder
the agency constitutionally invalid.

Third, PHH’s notion that a multi-member structureud
safeguard liberty, writ large, because it would ather
slow or stop the CFPB from carrying out its dutiesa
non-sequitur from the perspective of precedent,clwhi
focuses on President’s authority and the separation
powers.

Finally, our decision to sustain the challengeddause
provision cannot reasonably be taken to invite Cess)

to make all federal agencies (or various combingtio
thereof) independent of the President. The Pres&len
plenary authority over his cabinet and most exgeuti
agencies is obvious and remains untouched by our
decision. It is PHH's unmoored theory of libertyath
threatens to lead down a dangerously slippery slope

A. Scope of Agency Power

PHH argues that, because the CFPB Director wieldst"
authority” over the American economy, he cannot be
protected from the President. Petrs’ Br. 28. Bdile
factual and the legal premises of that argument are
unsupported.

To begin with the factual assertion, the CFPB’s @ow
and influence are not out of the ordinary for eafinial
regulator or, indeed, any type of independent
administrative agency. The Bureau enforces antiefra
rules in the consumer finance context; it does not
unilaterally exercise broad regulatory power ovbe t
financial system. Its authority reaches only egiti
providing “consumer financial product[s] or serygj¢
limited to those offered to individual consumers
“primarily for personal, family, or household pugas.”
Seel2 U.S.C. § 5491(a)d. 88 5481(4), (5), (6), (15). It
does not address, for example, business-to-busioess
institutional debt or investments. In that respeitt,
contrasts with the 1935-era FTC—upheld by the Ciourt
Humphrey’s Executor 295 U.S. at 620, 55 S.Ct.
869—that had authority, with limited exceptions, over
commerce generally.

*21 That the CFPB is headed by a single Director does
not render the scope of its responsibilities anoosalor
problematic. Independence has long been associtied
financial regulators with wide latitude to oversaad

steady financial markets and the national econdBee
supraPart I.B. Independent financial regulators havenbe
headed either by one person, as with the Comptrofle
the Treasury and the Comptroller of the Currencypyoa
group, as with the Federal Reserve. The CFPB’soatyh
to ensure the fairness of family- and householditac
financial products does not somehow pose unpreteden
dangers rendering every historical analogue inapt.

As for PHH's legal premise that the scope of thé®BB
regulatory authority is constitutionally relevant,
Humphrey’s Executoturned not on the breadth of the
FTC'’s jurisdiction or on its social and economicpaat,
but on its character as a financial and commercial
regulator. The Supreme Court described the FTCaas “
administrative body created by Congress to cartg in
effect legislative policies embodied in the statume
accordance with the legislative standard therein
prescribed, and to perform other specified dutissaa
legislative or as a judicial aid.Humphrey’s Executor
295 U.S. at 628, 55 S.Ct. 86BHH relies orMorrison's
description of the independent counsel as havinly on
“limited jurisdiction and tenure and lacking policgking

or significant administrative authority487 U.S. at 691,
108 S.Ct. 2597 Those limitations were significant in
Morrison  because the independent counsel’s
criminal-law-enforcement functions were quintesieiyt
“executive” in nature; the Court placed emphasis on
features of the independent counsel that wouldrigiea
distinguish her from, for example, an independent
Attorney General.See id. The Court spelled out the
independent counsel’s functions to make plain thay
were not “so central to the functioning of the BExee
Branch as to require as a matter of constitutitenalthat
the counsel be terminable at will by the Presidelat. at
691-92, 108 S.Ct. 259But that is not to suggest that it is
appropriate to tally up the number of laws an agesc
charged with administering in order to determinesthier

it may be independentf. Pet'rs’ Reply Br. 2. Indeed, the
independent counsel had all of federal criminal &iviner
disposal. Rather, the Court has analyzed the fomatf
the office in question and where it stood in refatito
particular types of governmental power, includihgse
like criminal prosecution that are indisputably asudely
executive.

In sum, under the requisite functional analysise th
CFPB’s authority is more cabined than either th&€BT
or the independent counsel’s, and the agency isoba
longstanding tradition, dating back to the foundaighe
Republic, of financial regulators with a modicum of
independence from presidential will.
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B. Novelty

PHH further argues that the CFPB’s structure is
constitutionally suspect because it is novel. Wjecte
both premises—that whatever novelty the CFPB may
represent calls into question its constitutional@gd that
the CFPB is in any relevant respect unprecedented.

Even if the CFPB were anomalous, PHH points toingth
that makes noveltytself a source of unconstitutionality.
Novelty “is not necessarily fatal; there is a fitishe for
everything.”Nat'| Fed’'n of Indep. Bus. v. Sebeljus67
U.S. 519, 549, 132 S.Ct. 2566, 183 L.Ed.2d 450 2201
(opinion of Roberts, C.J.see alsoMistretta v. United
States488 U.S. 361, 385, 109 S.Ct. 647, 102 L.Ed.2d 714
(1989) (addressing the constitutionality of the Sentegcin
Commission and noting that “[oJur constitutional
principles of separated powers are not violateldy. mere
anomaly or innovation”). The independent coundeg t
Sentencing Commission, and the FTC were each “hovel
when initiated, but all are constitutional. In threcedents
PHH invokes, novelty alone was insufficient to eth a
constitutional defect.

*22 For instance, iNLRB v. Noel Canninghe Supreme
Court interpreted the President’'s express conistitat
authorization to “fill up all Vacancies that maypgpen
during the Recess of the Senate— U.S. ——, 134
S.Ct. 2550, 2556, 189 L.Ed.2d 538 (2Q14ke U.S.
Const. art. 1l, 8 2, cl. .3An historical practice of recess
appointments “since the beginning of the Repuldicled

in “expounding terms [and] phrases’—‘Recess of the
Senate” and “Vacancies that may happen”—and thetCou
treated “practice as an important interpretivedatt134
S.Ct. at 2560(quoting Letter from James Madison to
Spencer Roane (Sept. 2, 1818), 8 The Writings of
James Madisord50 (Hunt ed., 1908)). But novelty did
not create the constitutional question or define th
constitutional violation.

In Free Enterprise Fundthe Supreme Court quoted a
dissenter in this court stating that “lack of higtal
precedent” for dual-layered protection may be “thest
telling indication of [a] severe constitutional ptem.”
561 U.S. at 505, 130 S.Ct. 318fuotingFree Enterprise
Fund v. Public Co. Accounting Oversight B837 F.3d
667, 699 (D.C. Cir. 2008fKavanaugh, J., dissenting)).
But it did so only after explaining how, under @s/n
precedent, the unusual set-up of the Public Company
Accounting Oversight Board directly impaired the
President’s “ability to execute the laws561 U.S. at
500-01, 130 S.Ct. 31380ther constitutional principles
beyond novelty must establish why a specific regime
problematic.

A constrained role for novelty in constitutionalotline is
well justified. Our political representatives soimets
confront new problems calling for tailored solusohe
2008 financial crisis, which Congress partiallyriatited

to a colossal failure of consumer protection, waely
such a situation. The Constitution was “intended to
endure for ages to come, and, consequently, tadpeted

to the variouscrises of human affairs.”"McCulloch v.
Maryland, 17 U.S. (4 Wheat.) 316, 415, 4 L.Ed. 579
(1819) The judiciary patrols constitutional boundaries,
but it does not use the Constitution merely to ergwld
ways. Even if we agreed that the CFPB’s structueeew
novel, we would not find it unconstitutional on thzasis
alone.

As for the descriptive premise of the novelty
argument—that the CFPB’s sole-director structur&esa

it historically exceptional, Pet'rs’ Br. 23—we aganust
disagree. For starters, there is no appreciabferdifce
between the historical pedigree of single-membed an
multi-member independent agencies. The most notable
early examples in either category (and the only
pre-Twentieth Century ones) are sole-headed fimanci
regulators: the Comptroller of the Treasury, datiragk

to the late-Eighteenth Century; and the Office loé t
Comptroller of the Currency, established in the
mid-NineteenthSeeAct of Sept. 2, 1789, ch. 18,3 1
Stat. at 66; Nat'| Bank Act of 1863, 12 Stat. ab&®.

Other examples of single-headed independent agencie
include the Social Security Administration, whiclasv
placed under a single director in 19%¢e42 U.S.C. §
902(a) and the Office of Special Counsel established
under a sole director in 1978, the same year a®ffiee

of Independent Counsel upheldMorrison, see5 U.S.C.

§ 1211 Civil Service Reform Act of 19782ub. L. No.
95-454, 92 Stat. 1111 (1978fongress established the
sole-headed, for-cause-protected Federal HousimanEe
Agency in 2008, in response to similar concerngase
rise to the CFPB.See 12 U.S.C. § 4512 This
longstanding tradition provides historical pedigteethe
CFPB, and refutes the contention that the CFPB's
single-director structure is anything neBee suprdarts
I.B., 1.C.3.

*23 PHH and its amici try to undermine these analogues
by asserting that Presidents have consistentlyctageto
single-headed independent agencieseAmicus Br. of
United States 17-19. As an initial matter, no
contemporaneous objection was voiced by the Praside
or any dissenting faction within Congress to plgcihe
CFPB itself under a Director rather than a boaidHRB
contention is further belied by history. Presideimicoln,

for instance, signedithout objection an act rendering the



Case: 17-20364

Document: 00514334194

Page: 21 Date Filed: 02/02/2018

PHH Corporation v. Consumer Financial Protection Bureau, --- F.3d ---- (2018)

Comptroller of the Currency removable only with agv
and consent of the Senate. Steven G. Calabresi &
Christopher S. YooThe Unitary Executive During the
Second Half-Century26 Harv. J.L. & Pub. Pol'y 667,
734 (2003); George Wharton PeppEamily Quarrels:
The President, The Senate, The How%é (1931);see
Nat'l Bank Act of 1863, 12 Stat. 665, 665-66 (186&)d
President George H.W. Busipprovedthat Congress had
decided to “retain[ ] current law which providesathhe
Special Counsel may only be removed for inefficignc
neglect of duty, or malfeasance.” George H.W. Bush,
Remarks on Signing the Whistleblower Protection gfct
1989 (Apr. 10, 1989), http://mww.presidency.ucsb.edu/
ws/?pid=16899.

Evidence proffered to show presidential contestai®
recent, sparse, and nonspecieeAmicus Br. of United
States 17-19. Executive objections to removal it&ins
have not made clear whether they opposed proteeting
sole agency head in particular, or for-cause ptiotes
more generally.See Statement by President William J.
Clinton Upon Signing H.R. 42771994 U.S.C.C.A.N.
1624 (Aug. 15, 1994) (Clinton administration objectto
Social Security Administration under a sole, indegent
administrator on the ground that “the provisiont tttee
President can remove the single Commissioner amly f
neglect of duty or malfeasance in office raises a
significant constitutional question”)iem. Op. for the
Gen. Counsel, Civil Serv. Comm2xOp. O.L.C. 120, 120
(1978) (Carter administration objection to creatioh
Office of Special Counsel because it exercisedcfioms
[that] are executive in character,” such as ingeston
and prosecution); President Ronald Reagsiem. of
Disapproval on a Bill Concerning Whistleblower
Protection 2 Pub. Papers 1391, 1392 (Oct. 26, 1988)
(Reagan administration objection to law creatingio®f
of Special Counsel because it “purports to insuthee
Office from presidential supervision and to limhet
power of the President to remove his subordinates f
office”). The scant and ambivalent record of
executive-branch contestation thus does not detrawct
the tradition of sole-headed agencies as precedftantise
CFPB.

We are also unpersuaded by efforts to distinguishya
agencies like the Social Security Administratiord dhe
Office of Special Counsel on the ground that thagkl
authority to bring law enforcement actions agaprstate
citizens. SeeAmicus Br. of United States 17-18. Those
agencies perform important and far-reaching fumatio
that are ordinarily characterized as executive. $heial
Security Administration runs one of the largestgoaons

in the federal government, overseeing retirement,
disability, and survivors’ benefits, handling nultis of

claims and trillions of dollars. And the Office 8pecial
Counsel enforces workplace rules for federal gavemt
employers and employees. Casting these agencies as
somehow less important than the CFPB does not show
them to be less “executive” in nature. The CFPBigle
Director is not an historical anomaly.

C. Freestanding Liberty

Moving beyond precedent and practice, PHH and its
amici ask us to compare single-headed and group-led
agencies’ relative contributions to “liberty.” THeFPB,
headed by an individual Director, is constitutidyal
invalid, they say, because it diminishes the Pezdid
firing authority without substituting a differergstensibly
liberty-protecting mechanism—collective leaderst8pe,
e.g, Pet'rs’ Br. 2. If a majority of an agency’s leastap
group must agree before the agency can take aipnact
the agency might be slower and more prone to
compromise or inaction. A sole-headed agency, by
contrast, might be nimble and resolute. Becauseiptaul
heads might make the CFPB less likely to act agd#ires
financial services industry it regulates, groupdirahip

is, according to PHH, constitutionally compelled.

*24 There is no question that “structural protections
against abuse of power [a]re critical to preserving
liberty.” Bowsher 478 U.S. at 730, 106 S.Ct. 31&ke
also Free Enterprise Fund561 U.S. at 501, 130 S.Ct.
3138(quotingBowshey 478 U.S. at 730, 106 S.Ct. 3)81
Agencies’ accountability to the President and thepte,
bolstered by the removal power, can ultimately @bt
liberty. But by arguing that sole-headed and grbeaded
agencies differ in terms of “liberty” without idefying
any differential effect on accountability, PHH poges a
ground for our decision that lacks doctrinal fogtiand
conflicts with Morrison's approval of a sole-headed
independent agencyorrison, Wiener andHumphrey’s
Executor hold that unbridled removal power in the
President’s hands is not a universal requirement fo
constitutional accountability; those cases thusetswbre
that such unbridled power is not in all contextsassary

to serve liberty or the myriad other constitutiomalues
that undergird the separation of powers. Broad
observations about liberty-enhancing effects are no
themselves freestanding constitutional limitations.

PHH's brand of argument depends on a series of
unsupported leaps. First, it treats a broad purpbsbe
separation of powers—safeguarding liberty—as vféte

a judicially manageable constitutional standardt, s
criteria for judicial decision,



Case: 17-20364

Document: 00514334194

Page: 22 Date Filed: 02/02/2018

PHH Corporation v. Consumer Financial Protection Bureau, --- F.3d ---- (2018)

the purposes of the separation of
powers are too general and diverse
to offer much concrete guidance.
Among other things, the separation
of powers and the accompanying
checks and balances promote
efficiency, energy, stability, limited

government, control of factions,

deliberation, the rule of law, and

accountability. ... [Ijn the absence
of any specific textual home or

pattern of historical practice or

judicial precedent, one could

reasonably move from these broad
and often-conflicting purposes to
any number of fair conclusions

about ... almost any freestanding
separation of powers question.

John F. Manningi-oreword: The Means of Constitutional
Power, 128 Harv. L. Rev. 1, 56-57 (2014)s sustained
by the Supreme Court, for-cause removal restristion
presumptively respect all of the “general and dieér
goals of separation of powersee id.at 56, including
liberty. Once the Supreme Court is satisfied that a
removal restriction leaves the President adequatiéra

of the executive branch’s functions, the Court does
separately attempt to re-measure the provisiontsrpial
effect on liberty or any other separation-of-powers
objective.

Another of PHH's leaps is its assumption that tfdB’s
challenged characteristics diminish “liberty,” wiarge. It
remains unexplained why we would assess the clysten
removal restriction with reference to the liberty o
financial services providers, and not more broadlyhe
liberty of the individuals and families who are ithe
customers. Congress determined that, without the
Dodd-Frank Act and the CFPB, the activities the BF
now empowered to regulate contributed to the 2008
economic crisis and Americans’ devastating losskes o
property and livelihood. Financial Crisis Inquiry
Commission, The Financial Crisis Inquiry Repqgrtat
xv-xvii. Congress understood that markets’ contidou

to human liberty derives from freedom of contramtd
that such freedom depends on market participactEss

to accurate information, and on clear and reliably
enforced rules against fraud and coercion. Congress
designed the CFPB with those realities in mind.

More fundamentally, PHH's unmoored liberty analyisis
no part of the inquiry the Supreme Court’s casesire:

As Part | explains, the key question in the Court’s
removal-power cases is whether a challenged rgéstric

either aggrandizes the power of another branch or
impermissibly interferes with the duty and authoot the
President to execute the laws. The CFPB Director’s
for-cause restriction does neither. That result is
liberty-protecting; it respects Congress’s choseams to
cleanse consumer financial markets of deception and
fraud, and respects the President’s authority urler
challenged law to ensure that the CFPB Directofopers

his or her job competently and in accordance wité t
law. The traditional for-cause protection leaves th
President “ample authority” to supervise the agency
Morrison, 487 U.S. at 692, 108 S.Ct. 2597

*25 If the CFPB Director runs afoul of statutory or
constitutional limits, it is the President’s preatige to
consider whether any excesses amount to cause for
removal, the Financial Stability Oversight Courgil’
expert judgment whether to step in to protect markand
the courts’ role to hem in violations of individuaghts.
The now-reinstated panel holding that invalidatee t
disgorgement penalties levied against PHH (a hgldin
expressly approved by three additional memberbesén
banccourt,seeConcurring Op. (Tatel, J.)), illustrates how
courts appropriately guard the liberty of regulapedities
when agencies overstep. The fact that the CFP&diby
one Director, rather than several commissionerss amt
encroach on the President’s constitutional powelr dirty

to supervise the enforcement of the law.

D. The Cabinet and the Slippery Slope

Finally, PHH mounts a slippery-slope argument agfain
the CFPB. Sustaining the CFPB's structure as
constitutionally permissible, PHH argues, coulde#iien
the President’s control over the Cabinet. Pet'rpIR Br.

7.

We disagree. “[Tlhere are undoubtedly executive
functions that, regardless of the enactments ofg@ss,
must be performed by officers subject to removalvidit

by the President.Bowshey 478 U.S. at 762, 106 S.Ct.
3181 (White, J., dissenting)see Morrison, 487 U.S. at
690, 108 S.Ct. 259{ame). Should Congress ever seek to
provide the Cabinet with for-cause protection agfain
removal, at least two principled distinctions would
differentiate this case from a challenge to sutdwa

First, the Supreme Court’'s removal-power precedent,
which we follow here, makes the nature of the agsnc
function the central consideration in whether Cesgr
may grant it a measure of independence. The Cast h
held, time and again, that while the Constitutionally
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vests executive power in the Presidéh. Const. art. I,

8 1, cl. 1 that does not require that the President have
at-will authority to fire every officer. Doctrinend history
squarely place the CFPB Director among those affici
who may constitutionally have for-cause protectisu.
the same time, there are executive officials whom t
President must be able to fire at wihee generally
Marbury v. Madison5 U.S. 1 Cranch 137, 166, 2 L.Ed.
60 (1803) (“[W]here the heads of departments are the
political or confidential agents of the executiuggrely to
execute the will of the President, or rather toiaatases

in which the executive possesses a constitutionégal
discretion, nothing can be more perfectly cleanttizat
their acts are only politically examinable.”). Tleosould
surely include Cabinet members—prominently, the
Secretaries of Defense and State—who have operdende
and sweeping portfolios to assist with the Pregiderore
constitutional responsibilitiesSee generallyMyers 272
U.S. at 141, 47 S.Ct. Jsuggesting that “ministerial” acts
of Secretary of State were “entirely to be distisged
from his duty as a subordinate to the Presidentha
discharge of the President’s political duties whoduld

not be controlled”). Executive functions speciflgal
identified in Article 1l would be a good place ttag in
understanding the scope of that executive core: It
includes, at least, the President’s role as Comeraimd
Chief, and the foreign-affairs and pardon powersS.U
Const. art. Il, § 2;see Zivotofsky ex rel. Zivotofsky v.
Clinton, 566 U.S. 189, 211, 132 S.Ct. 1421, 182 L.Ed.2d
423 (2012)(“The President has broad authority in the
field of foreign affairs.”). Although this case do@ot
require us to catalogue every official on eithelesof the
constitutional line, we emphasize that certain
governmental functions may not be removal-restlicte

Second Cabinet-level officers traditionally are close
presidential advisers and allies. Under the 25th
Amendment, Cabinet officials have the power (by
majority vote and with the Vice President’'s assent)
remove the President temporarily from officeeeU.S.
Const. amend. XXV, 8§ &reytag v. Comm’r of Internal
Revenug501 U.S. 868, 887, 111 S.Ct. 2631, 115 L.Ed.2d
764 (1991)(suggesting that the 25th Amendment, which
refers to *“the principal officers of the executive
departments,” refers to “Cabinet-level entitiesiye do
not believe that the heads of independent ageraies
executive-agency principals eligible under the 25th
Amendment to vote on a President’s incapacity. @abi
officials are also, by statute, in the presidenlia¢ of
successionsee3 U.S.C. § 19(d)(1)and their agencies are
specifically denoted as “Executive departmenssi).S.C.

§ 101 There is thus little prospect that Congress could
require the President to tolerate a Cabinet thabidully
and directly accountable to him.

*26 Indeed, the slipperiest slope lies on the othée sf

the mountain. PHH argues that, regardless of whethe
Humphrey’s Executoritself turned on the FTC's
multi-member character, we should reject any
independent agency that does not precisely miméc th
agency structure that the Court approved in thse.Gee
Pet'rs’ Br. 22. PHH gleans froffree Enterprise Funthe
proposition that “when a court is asked ‘to consa@ew
situation not yet encountered by the [Supreme] Cour
there must be special mitigating ‘circumstancegusatify
‘restrict[ing the President] in his ability to rere an
officer.” Pet'rs’ Br. 22 (quotingg61 U.S. at 483-84, 130
S.Ct. 3133 The Court held no such thing. And if we
were to embrace an analysis invalidating any inddpet
agency that does not mirror the 1935-era FTC, our
decision would threaten many, if not all, modery-da
independent agencies, perhaps including the FTélf.its
SeePet'rs’ Reply Br. 6 (noting that the FTC did nédim
rulemaking authority until 1962).

PHH suggests that so-called “[h]istorical] ]”
multi-member independent agencies are different in
kind—and thus would be safe even if the CFPB were
invalidated—because “their own internal checks”
somehow substitute for a check by the PresidentsPe
Br. 23. The argument is that multi-member agency
leadership could check or slow or stop agency acien
when the President could not, and that such a check
turn, protects liberty. PHH’s newly devised thepgsits
that freestanding liberty is the goal, and thatiotss
agency design features might be a means—alternitive
illimitable presidential control but nonethelessnshow
mandated by Article [l—to ensure that liberty. That
theory lacks grounding in precedent or principkee
supra Part I.C.3. InFree Enterprise Fundfor example,
the fact that the PCAOB and the SEC were both
multi-member bodies did not salvage the Board's
dual-layered removal limitation.

If PHH's version of liberty were the test—elevating
regulated entities’ liberty over those of the restthe
public, and requiring that such liberty be served b
agencies designed for maximum deliberation, grasiual

or inaction—it is unclear how such a test couldlppp
invalidate only the CFPB. That test would seem #yta
disapprove other features of many independent &genc
Consider, for example, efficiency-promoting featulike

a strong chairperson, low quorum requirement, small
membership, shared professional or partisan baakgro
and electronic or negative-option voting. Even a
multi-member independent agency might have features
that offset that body's theoretical gradualism aird,
practice, achieve the efficiency that PHH's liberty
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analysis condemns. Would such an agency be susleepti
to challenge under PHH’s theory as threateningotrtly?

By the same token, it is also unclear why a doetrin
embracing PHH’s brand of freestanding liberty asigly
would not constitutionally obligate Congress to
affirmatively impose additional internal checking
mechanisms on all independent agencies. Many famili
processes and structures—such as partisan or aector
balance, requirements of large and broadly reptatea
membership; high quorum, supermajority or unanimity
rules; or even mandatory in-person meetings and
votes—might foster deliberation and check action as
much if not more than mere multi-member leadership.
Reading the Constitution, as PHH does, to requotets

to impose group leadership at independent agencies
would appear to throw open many other institutional
design features to judicial second-guessiikgr good
reason, PHH's freestanding liberty analysis is ant has
never been, the law.

The reality that independent agencies have many and
varied design features underscores that there ieneo
constitutionally compelled template. Academic asety

to which PHH and dissenters point for the proposithat

a multi-headed structure is trene qua nonof these
agencies’ constitutional validitysee Dissenting Op. at
28-29 (Kavanaugh, J.), do not support their thedhpse
materials are more descriptive than prescriptivad,A
contrary to the dissenters’ suggestions, they dotreat
multiple membership as indispensable. Rather, achol
identify various indicia of agency independencet tha
demonstrate the rich diversity of institutional iges See
Kirti Datla & Richard L. Revesz,Deconstructing
Independent Agencies (and Executive Agenciés)
Cornell L. Rev. 769, 774 (2013fCongress can—and
does—create agencies with many different combinatio
of indicia of independence ...."”); Barkownsulating
Agencies89 Tex. L. Rev. at 16-1@irging a functionalist
analysis beyond the “obsessive focus on removahas
touchstone of independence”—and emphasizing the
“failure of banking agencies to guard against legdi
abuses” as a reason for agency independence); Lisa
Schultz Bressman & Robert B. Thompsadihe Future of
Agency Independencé3 Vand. L. Rev. 599, 607-10
(2010) (describing “[flinancial agencies ... [as] amohg t
most prominent independent agencies” and indepénden
agencies as having “some variety in design,” witme
generally “share[d]” attributes); Breger & Edles,
Established by Practice52 Admin L. Rev at 1113-14
(“[W]e review the structure and internal operatioois
independent agencies, not[ing] several similaritiesd
differences among them ...."I)d. at 1137-38(describing
many “modern” independent agencies as adopting “the

commission form” but describing “the protection
against removal ‘for cause’ ” as the “critical ekmh of
independence”); The President's Committee on
Administrative ManagementReport of the Committee
with Studies of Administrative Management in the
Federal Governmer16 (1937) (theorizing that there are
“[slome regulatory tasks” that, per “popular belief
“ought to be performed by a group,” while otherH fax
“regional representation”); id. (emphasizing the
importance of agency independence to ensure thiatirce
regulatory functions are “kept free from the presswand
influences of political domination™);see also Free
Enterprise Fund561 U.S. at 547, 130 S.Ct. 31 eyer,

J., dissenting) (describing “[a]gency independejais a
function of several different factors” and findinge
“absence” of one—in the case of the SEC, an exffess
cause” provision—"not fatal to agency independehce”
Today’s independent agencies are diverse in strietud
function. They have various indicia of independence
including differing combinations of independenigiition
and adjudication authority, budgetary independence,
autonomy from review by the Office of Managemend an
Budget, and the familiar removal restrictioBgeDatla &
ReveszDeconstructing Independent Agenci@8 Cornell

L. Rev. at 772

*27 The particular design choice that PHH here
highlights—whether to create a single-director or
multi-member agency—implicates policy determinasion
that we must leave to Congress. There are countless
structural options that might be theorized as prtomgo
more or less thorough deliberation within agenc{@ar
own judgments of contested empirical questions &bou
institutional design are not grounds for deeminghsu
choices constitutionally compelled. After all, tjg court
should ... not stray beyond the judicial provincexplore
the procedural format or to impose upon the agetscy
own notion of which procedures are ‘best’ or mdstly

to further some  vague, undefined public
good’—including “liberty,” however definedVermont
Yankee Nuclear Power Corp. v. Nat. Res. Def. Cgunci
Inc., 435 U.S. 519, 549, 98 S.Ct. 1197, 55 L.Ed.2d 460
(1978)

Even accepting deliberative virtues of multi-member
bodies under certain conditions, other structuhadiaes
serve other virtues of equal importance. We shauat
require Congress always to privilege the putative
liberty-enhancing virtues of the multi-member foover
other capabilities Congress may choose, such as
efficiency, steadiness, or nuanced attention toketar
developments that also, in different ways, may ed¢he
liberty of the people. That is why the Supreme Cbais
acknowledged congressional latitude to fashion eigen
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in different ways, recognizing that the “versayiliof
circumstances often mocks a natural desire for
definitiveness.'Wiener 357 U.S. at 352, 78 S.Ct. 1275

Judicial review of agency design choices must fomus
ensuring that Congress has not ‘“interfere[d] wikie t
President’'s exercise of the ‘executive power’ ang h
constitutionally appointed duty to ‘take care ttreg laws
be faithfully executed’ under Article Il.Morrison, 487
U.S. at 690, 691 n.30, 108 S.Ct. 25%aternal agency
dynamics to which PHH points have little to do witte
President’s ultimate duty to ensure that the lans a
faithfully executed.

A constitutional analysis that condemns the CFPB’s
for-cause removal provision provides little assgean
against—indeed invites—the judicial abolition ofl al
independent agencies. PHH and dissenters do noeldis
that concern. In PHH's view, the Supreme Court'sren
line of precedent beginning witRlumphrey’s Executor
was wrongly decidedSeePet’rs’ Br. 22 n.4 (preserving
argument for overrule ofMorrison and Humphery’s
Executo}; see also Dissenting Op. at 61 n.18
(Kavanaugh, J.) (noting PHH's preservation of that
argument). PHH's course calls into question the
legitimacy of every independent agency. We instead
follow Supreme Court precedent to sustain the ehgkd
Act of Congress.

Conclusion

Applying binding Supreme Court precedent, we see no
constitutional defect in the statute preventing the
President from firing the CFPB Director without sau
We thus uphold Congress’s choice.

The Supreme Court’s removal-power decisions hawe, f
more than eighty years, upheld ordinary for-cause
protections of the heads of independent agencies,
including financial regulators. That precedent &savo
the legislative process, not the courts, the chaicether

to subject the Bureau’'s leadership to at-will piestial
removal. Congress’s decision to provide the CFPB
Director a degree of insulation reflects its pesitike
judgment that civil regulation of consumer finamcia
protection should be kept one step removed froriiqel
winds and presidential will. We have no warranteher

invalidate such a time-tested course. No relevant
consideration gives us reason to doubt the
constitutionality of the independent CFPB’s

single-member structure. Congress made constitition
permissible institutional design choices for thePBFwith

which courts should hesitate to interfere. “Whilee t
Constitution diffuses power the better to secuserty, it
also contemplates that practice will integratedispersed
powers into a workable governmen¥bungstown Sheet
& Tube Co. v. SawyeB43 U.S. 579, 635, 72 S.Ct. 863,
96 L.Ed. 1153 (1952Jackson, J., concurring).

*28 The petition for review is granted in part and iddn
in part, and the case is remanded to the agendyrfibrer
proceedings.

Concurring opinion filed by Circuit JUdgBATEL, with
whom Circuit JudgeMILLETT andPILLARD join.

Concurring opinion filed by Circuit Judg&/ILKINS,
with whom Circuit Judg®OGERSjoins.

Opinion concurring in the judgment filed by Circditdge
GRIFFITH.

Dissenting opinion filed by Circuit JudG¢ENDERSON

Circuit
Circuit

Dissenting  opinion  filed by
KAVANAUGH, with whom Senior
RANDOLPH joins.

Judge
Judge

Dissenting opinion filed by Senior
RANDOLPH

Circuit Judge

TATEL, Circuit Judge, with whom Circuit Judges
MILLETT andPILLARD join, concurring:

Finding no way to avoid the constitutional questitme

en banccourt reinstates the panel opinion’s statutory
holdings. Were this court to address the statutory
questions, which are fully briefed, | would haveaied
them differently. Specifically, | would have condkd
that (1) the Bureau reasonably interpreted RESPA to
impose liability on PHH, (2) the applicable statude
limitations reaches back five years to cover PHH's
conduct, and (3) the Bureau’s prospective injumctio
against PHH is permissible, even if its retrosmecti
disgorgement penalties are not.

First, the Bureau’s interpretation of RESPA. Seti#{c)
states that “[n]othing in this section shall be stomed as
prohibiting ... the payment to any person db@na fide
salary or compensation or other paymémt goods or ...
services actually performed. 12 U.S.C. § 2607(c)
(emphasis added). The CFPB interpreted this pavit
insulate from liability just payments for referrsgrvices
made “solely for the service actually being prodida its



Case: 17-20364

Document: 00514334194

Page: 26  Date Filed: 02/02/2018

PHH Corporation v. Consumer Financial Protection Bureau, --- F.3d ---- (2018)

own merits,” Director's Decision at 17—that is, tha
“bona fide” paymentexcludespayments whose purpose
is to serve as a quid pro quo for referrals.

PHH argues that Section 8(c) unambiguously permits
regulated entities to give or receive kickbackshia form

of reinsurance arrangements as long as the kickback
not exceed the reasonable market value for reinsara
services. In other words, PHH insists that “borde’fi
admits of only one meaning—that a “payment is ‘bona
fide’ if it bears a reasonable relationship to tadue of

the services actually provided in return.” PetBs! 43.

But Section 8(c)'s use of the phrase “bona fide'hat
unambiguous. Neither it nor any other provision of
RESPA defines the term, and looking to its “ordjnar
natural meaning’—as we must when the statute segppli
no definition of its ownFDIC v. Meyer 510 U.S. 471,
476, 114 S.Ct. 996, 127 L.Ed.2d 308 (1994ikewise
fails to resolve the ambiguity. To the contrarytidinary
definitions reflect a range of meanings encompassed
the term, including the very definition adopted the
Bureau. See Webster's New Collegiate Dictionary 125
(1973) (“Made in good faith without fraud or deceit,
made with earnest intent ... , neither specious nor
counterfeit.”); Black's Law Dictionary 223 (4th Ed.
Rev'd 1968) (“In or with good faith; honestly, opgn
and sincerely; without deceit or fraud ... realfuat
genuine, and not feigned.”). The existence of thesed
definitions, “each making some sense under theitstat
itself indicates” the statute’s ambiguityNational
Railroad Passenger Corp. v. Boston & Maine Cpff)3
U.S. 407, 418, 112 S.Ct. 1394, 118 L.Ed.2d 52 (1992

*29 Moreover, the Bureau’s interpretation of “bonaefid

is perfectly reasonable, as the previous citationboth
Webster’'s and Black’'s demonstrate. Indeed, PHH does
not argue to the contrary, other than to claim bemiause
RESPA has some criminal applications—none relevant
here—the rule of lenity requires that any statutory
ambiguity be resolved in PHH’s favor. The Supreme
Court, however, has done just the opposite, defgro

an agency's interpretation of a statute even thotngh
Court recognized that violations of the statuteldaarry
criminal penalties.Babbitt v. Sweet Home Chapter of
Communities for a Great Oregph15 U.S. 687, 704 n.18,
115 S.Ct. 2407, 132 L.Ed.2d 597 (199Bpting that the
Court has “never suggested that the rule of lestityuld
provide the standard for reviewing facial challende
administrative regulations whenever the governiaguse
authorizes criminal enforcement”). Though thersame
dispute about whetherChevron deference remains
appropriate for agency interpretations of statutéth
both civil and criminal applicationssee Whitman v.

United States— U.S. ——, 135 S.Ct. 352, 352-54, 190
L.Ed.2d 381 (2014)Scalia, J., respecting the denial of
certiorari) (callingBabbitt into question (citind_eocal v.
Ashcroft 543 U.S. 1, 11-12 n.8, 125 S.Ct. 377, 160
L.Ed.2d 271 (2009), our court continues to adhere to the
view that it is, see Competitive Enterprise Institute v.
Department of Transportation863 F.3d 911, 915 n.4
(D.C. Cir. 2017)("We apply theChevronframework to
this facial challenge even though violating [thatsie]
can bring criminal penalties.”). Even wer@hevron
inapplicable, given my view that the agency’s
interpretation was correct as well as reasonalvié] Ras
failed to show that the statute is sufficiently aguious as

to merit application of the rule of lenity. “[T]heule of
lenity only applies if, after considering text, stture,
history, and purpose, there remains a grievous @uitii

or uncertainty in the statute, such that the Conust
simply guess as to what Congress intendediiited
States v. Castlemapr— U.S. ——, 134 S.Ct. 1405, 1416,
188 L.Ed.2d 426 (2014(quotingBarber v. Thomags560
U.S. 474, 488, 130 S.Ct. 2499, 177 L.Ed.2d 1 (2010)
Because RESPA Section 8 is ambiguous, and bedaese t
Bureau’s interpretation is reasonable, | would hheé&l
that PHH is liable under the statute.

There remains the question of how far back the 8ure
can reach in seeking to impose liability on regedat
entities.  Specifically, the question is whether
administrative actions to enforce RESPA’s ban derral
fees are subject to the specific three year statfite
limitations contained in RESPAL2 U.S.C. § 2614as
PHH argues, or whether, as the Bureau contendgatiee
subject only to the general five year statute mwiithtions
on any action or administrative proceeding for
“enforcement of any civil fine, penalty, or forfeie”
contained in28 U.S.C. § 2462 Given that RESPA
provides that “[a]ny action” to enforce the banreferral
fees initiated by the Bureau must be brought withiree
years,12 U.S.C. § 2614he question turns on whether the
word “action” encompasses both court and admiristra
actions.

RESPA’s plain text favors the Bureau’'s view thae th
provision limits the timing of only court actionsot
administrative actions like the one at issue hdiee
clause expressly refers to actions that “may bedirbin

the United States district court” and specifiest thach
actions are generally subject to a one year statfite
limitations, except that “actions brought by ther&au,
the Secretary, the Attorney General of any Stateghe
insurance commissioner of any State may be brought
within 3 years.”ld. Given that state attorneys general and
insurance commissioners have no authority to bring
administrative enforcement actions, even if theyyma
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bring actions in court, it would be odd to conclutiat
this provision circumscribesvhen the same actors can
bring administrative actions that they could nehare
brought in the first place. Reinforcing this poirthe
RESPA provision is entitled “Jurisdiction afourts
limitations.”

If the statute, read alone, was not clear enoubgh, t
Bureau would still be entitled to a presumptionttha
statutes of limitations “are construed narrowlyiaghathe
government”—a principle “rooted in the traditiomale ...
[that] time does not run against the KinddP America
Production Co. v. Burtan549 U.S. 84, 95-96, 127 S.Ct.
638, 166 L.Ed.2d 494 (2006)A corollary of this rule is
that when the sovereign elects to subject itsedf statute

of limitations, the sovereign is given the benefitthe
doubt if the scope of the statute is ambiguolcs.’at 96,
127 S.Ct. 638 Given this, the court would have to
presume that RESPA’s statute of limitations does
cover administrative actions. The Supreme Court
addressed a remarkably similar issu&m America 549
U.S. 84, 127 S.Ct. 638, 166 L.Ed.2d 494 which the
Court unanimously held that a general statute of
limitations for Government contract actions applady

to court actions not to administrative proceedings
initiated by the Government.

*30 The Bureau thus reasonably interpreted PHH'’s
actions as running afoul of RESPA and correctly
concluded that it could impose liability on condaiting
within the five-year limitations period. Based ohist
liability, the Bureau sought two forms of relief:
disgorgement for PHH's past harms and an injundion
prevent future ones. For substantially the reagoren by
the panel, | agree that the Bureau ran afoul ofdhe
process clause by failing to give PHH adequatecaati
advance of imposing penalties for past conduct.
Importantly for our purposes, however, the impositof
prospective relief is unaffected by that fair netissue.
See, e.g.Landgraf v. USI Film Products511 U.S. 244,
273 (1994) (“When the intervening statute autharine
affects the propriety of prospective relief, apalion of
the new provision is not retroactive.”)Bowen V.
Georgetown University Hospita#i88 U.S. 204, 221, 109
S.Ct. 468, 102 L.Ed.2d 493 (1988calia, J., concurring)
(“Retroactivity [in agency adjudications] is not lpn
permissible but standard.”).

Though | disagree with the panel's now-reinstated
statutory holdings, | completely agree with tae banc
court that the Bureau’'s structure does not violtdie
constitutional separation of powers. PHH is freashk the
Supreme Court to revisiHumphrey’'s Executorand
Morrison, but that argument has no truck in a circuit court

of appeals. Attempts to distinguish those cases—by
rereadingHumphrey’sas hinging on the multi-member
structure of the FTC, or by characterizing the petelent
Counsel in Morrison as an insignificant inferior
officer—are, at best, strained. Indeed, to uphdié t
constitutionality of the Bureau’s structure we need
scarcely go further thaklorrison itself, which approved a
powerful independent entity headed by a singlecioffi
and along the way expressly compared that office’s
“prosecutorial powers” to the “civil enforcementvrs”
long wielded by the FTC and other independent agenc
Morrison v. Olson 487 U.S. 654, 692 n.31, 108 S.Ct.
2597, 101 L.Ed.2d 569 (1988)

Although it may (or may not) be wise, as a policstter,

to structure an independent agency as a multimember
body, nothing in the Constitution’s separation ofvers
compels that result. The Constitution no more “¢sfac
social science about the benefits of group
decision-making than it does “Mr. Herbert Spencer’s
Social Statics.’Lochner v. New Yorkl98 U.S. 45, 75, 25
S.Ct. 539, 49 L.Ed. 937 (190&)olmes, J. dissenting).

WILKINS, Circuit Judge, with whonROGERS Circuit
Judge, joins, concurring:

I concur with the Court’s decision in full. This tfi®n
involves a challenge to a final decision in an dajation

by the Consumer Financial Protection Bureau (“CHPB”
Petitioners are quite clear that they seek reviéwhe
“Decision of the Director” and the “Final Order”sised
by the CFPB’s Director that, together, constitube t
Bureau’s final agency actiom an adjudication Petition
1-3. The petitioners (and our dissenting colleagsesk
to downplay this basic fact, even though it is ltledrock
for the exercise of our jurisdiction. They do sacdgse
acknowledging that the Director has significant
adjudicatory responsibilities—indeed, the Director’
adjudicatory functions are the only powers at issuthis
case—seriously undermines the separation-of-powers
challenge before us. All in all, those significant
guasi-judicial duties, as well as the Director’s
quasi-legislative duties and obligations to cooaténand
consult with other expert agencies, provide addiio
grounds for denial of the separation-of-powers nclai
before us.

Congress authorized the CFPB “to conduct hearingls a
adjudication proceedings” to ‘“ensure or enforce



Case: 17-20364

Document: 00514334194

Page: 28 Date Filed: 02/02/2018

PHH Corporation v. Consumer Financial Protection Bureau, --- F.3d ---- (2018)

compliance with” the provisions of the Dodd-FranktA
establishing the authority of the CFPB and any sule
issued thereunder, and “any other Federal law that
Bureau is authorized to enforce ..12 U.S.C. §
5563(a)(1)-(2) The Bureau must do so in the “manner
prescribed” under the Administrative Procedure Act
("APA”), 5 U.S.C. 88 55%t seq.12 U.S.C. § 5563(a)
The CFPB can bring enforcement actions in eitheuat

or an administrative proceeding. “The court (or the
Bureau, as the case may be) in an action or adjtiolc
proceeding brought under Federal consumer financial
law, shall have jurisdiction to grant any approgigegal

or equitable relief ....Td. § 5565.

*31 In 2012, the CFPB issued a final rule pursuaritzo
U.S.C. § 5563(e)to establish rules of practice for
adjudication proceedings. 12 C.F.R. § 1081.

The Director does not initiate investigations. Rath
“[tlhe Assistant Director of the Office of Enforcemt and
the Deputy Assistant Directors of the Office of
Enforcement have the nondelegable authority toateit
investigations,” id. 8§ 1080.4, just as they have the
authority to close CFPB investigationd, 8§ 1080.11(c).

If the investigation merits enforcement within gagency,
Bureau lawyers commence the proceeding with thregfil
of a Notice of Chargesd. § 1081.200, as was done here,
J.A. 41, and the matter proceeds to a hearing.

The “hearing officer,” defined as “an administratilaw
judge or any other person duly authorized to peesida
hearing,”id. 8§ 1081.103, is vested with wide adjudicatory
authority, including the power to issue subpoermader
depositions, hold settlement conferences, and ‘lipkan,
as justice may require, all procedural and othetione
appropriate in adjudication proceedings.ld. 8§
1081.104(b)(2), (3), (7), (10). Most importantly; the
close of the administrative proceedings, “[tlhe
recommended decision shall be made and filed by the
hearing officer who presided over the hearings Id.. §
1081.400(d).

The Director of the Bureau acts as the chief adatdry
official. Whether or not the parties choose to abppbe
recommended decision, it goes to the CFPB Direutbo,
“shall ... either issue a final decision and orddopting
the recommended decision, or order further briefing
regarding any portion of the recommended decisi@h.”

§ 1081.402(b). If the Director determines that tuwd
“significantly aid[ ]’ the decisional process, tiBrector
may order oral argumentd. § 1081.404(a). As the
Director considers the recommended decision, the
Director “will, to the extent necessary or desiggbl
exercise all powers which he or she could havecesent

if he or she had made the recommended decisidn 8
1081.405(a). The Director’s final decision mustseeved
on the parties and published in an ordéd. 8§
1081.405(e).

The Director rendered a final decision and ordethas

chief adjudicatory official of the Bureau in thiase. J.A.

1-40. Thatadjudicationis the basis of the petition for
review, Petition 1-3, and thadjudication provides the

basis for our subject matter jurisdiction. PetBis 4.

The adjudicatory nature of the order under review i
material to the questions raised by the instantipet We
have an extensive line of authority, from the tiofghe
Framers to the present, establishing that removal
restrictions of officers performing adjudicatorynfitions
intrude far less on the separation of powers tleamowval
restrictions of officers who perform purely exewati
functions.

From the time of the Constitution’s enactment, the
Framers recognized that adjudication poses a dpecia
circumstance. Even James Madison, one of stroragest
most articulate proponents “for construing [Arti¢lgto

give the President the sole power of removal in his
responsibility for the conduct of the executive rimta”
Myers v. United State®72 U.S. 52, 117, 47 S.Ct. 21, 71
L.Ed. 160 (1926)(citation omitted), acknowledged the
“strong reasons why” an executive officer who
adjudicates disputes “between the United States and
particular citizens ... should not hold his offie¢ the
pleasure of the Executive branch of the Governrhdnt.
ANNALS OF CONG. 611-12 (1789) (Joseph Gales ed.,
1834) (statement of James Madison). Consistent with
Madison’s view, the Supreme Court has held that the
evaluation of removal restrictions for an officewilt
depend upon the character of the officelumphrey’s
Executor v. United State295 U.S. 602, 631, 55 S.Ct.
869, 79 L.Ed. 1611 (1935As a result, the scrutiny of a
removal restriction for an officer “with no duty ail
related to either the legislative or judicial powetiffers
from that of an officer who “perform[s] other sphesil
duties as a legislative or as a judicial aid,” las latter
“must be free from executive controid. at 627-28, 55
S.Ct. 869 The Court continued:

*32 We think it plain under the
Constitution that illimitable power
of removal is not possessed by the
President in respect of officers of
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the character of those just named.
The authority of Congress, in

creating quasi legislative or quasi
judicial agencies, to require them to
act in discharge of their duties
independently of executive control
cannot well be doubted; and that
authority  includes, as an

appropriate incident, power to fix

the period during which they shall
continue, and to forbid their

removal except for cause in the
meantime. For it is quite evident
that one who holds his office only
during the pleasure of another
cannot be depended upon to
maintain an attitude of

independence against the latter’s
will.

Id. at 629

Relying upon the “philosophy dlumphrey’s Executgr
the Court later held that the power to remove “anioer
of an adjudicatory body” at will and without causenot
“given to the President directly by the Constitntio
Wiener v. United States357 U.S. 349, 356, 78 S.Ct.
1275, 2 L.Ed.2d 1377 (1958)

To be sure, the adjudicatory nature of an officeitsies

is not dispositive. The analysis is much more naednc
The modern view is “that the determination of wieeth
the Constitution allows Congress to impose a ‘good
cause’-type restriction on the President’s poweetoove

an official cannot be made to turn on whether drthat
official is classified as ‘purely executive.’ Morrison v.
Olson 487 U.S. 654, 689, 108 S.Ct. 2597, 101 L.Ed.2d
569 (1988) Thus, rather than “defin[ing] rigid categories
of those officials who may or may not be removedvidit

by the President,” courts focus squarely on the
separation-of-powers principle at stake: “ensulfitigat
Congress does not interfere with the Presidentsaise

of the ‘executive power and his constitutionally
appointed duty to ‘take care that the laws be falith
executed’ under Article 11.1d. at 689-90, 108 S.Ct. 2597
(footnote omitted).

Despite its rejection inMorrison of the simple
categorization of officers, the Supreme Court wiesrc
that it “d[id] not mean to suggest that an analydishe
functions served by the officials at issue is gwaint.”1d.

at 691, 108 S.Ct. 2597As Madison recognized, the
faithful execution of the laws may require thatddficer
has some independence from the President. To grovid

for due process and to avoid the appearance of
impropriety, agency adjudications are structuredbéo
“insulated from political influence” and to “contamany
of the same safeguards as are available in theigldi
process.”Butz v. Economqu438 U.S. 478, 513, 98 S.Ct.
2894, 57 L.Ed.2d 895 (1978holding, among other
things, that safeguards from political influencétéed the
Secretary of Agriculture’s designee, who renderied! f
decisions in agency adjudications, to absolute imitgu
The Article 1l inquiry is informed by the consisten
recognition of the imperative to safeguard the
adjudicatory officer from undue political pressufidus,
even if not dispositive, the quasi-judicial functsoof the
CFPB Director are still relevant to our inquiry,datinose
functions seriously undermine petitioners’
separation-of-powers objectioBeeFree Enterprise Fund
v. Pub. Co. Accounting Oversight B861 U.S. 477, 507
n.10, 130 S.Ct. 3138, 177 L.Ed.2d 706 (20®}ting that
its holding, which struck down two layers of goaalise
removal restrictions for members of the Public Camp
Accounting Oversight Board, did not necessarilylapp
administrative law judges who, “unlike members loé t
Board, ... perform adjudicative rather than enforest or
policymaking functions™}.

1 The substantive differences between the ren

restrictions of Board members and ALJs prov
another important distinction iRree Enterprise Fund
The tenure protection struck down knee Enterpris
Func was “unusually high.561 U.S. at 503, 130 S.!
3138 The only violations of law that could lead
removal were violations of “provision [s]f dthe
Sarbane®©xley] Act, the rules of the [PCAOB], or t
securities laws,15 U.S.C. § 7217(d)(3)(Arnd Boar
members could only be removed if those violatior
abuses were committed ‘“willfully,” id. §
7217(d)(3)(A)-(B) The Court noted that a Boi
member could not be removed even if, for exampd
cheated on his taxes, even though such an actidd
greatly diminish the confidence that the memberld
faithfully carry out his or her dutiesree Enterpris
Fund, 561 U.S. at 503, 130 S.Ct. 3138

By contrast, the removal standard for ALJs is (
modest. ALJs can be removed for “good caude,”
U.S.C. § 7521which has been interpreted to ueq
that an ALJ “act at all times in a manner that potet
public confidence in [ ] independence, integritpd
impartiality ... and ... avoid[s] impropriety andhe
appearance of impropriety,” a standard borrowech
the American Bar Association's Met Code ¢
Judicial ConductLong v. Soc. Sec. Admir635 F.3
526, 533 (Fed. Cir. 2011)Accordingly, ALJs hav
been disciplined or removed for a wide variety
job-related misconduct, such as improperly gsthe
imprimatur of the agency for personal busir
Steverson v. Soc. Sec. Adi, 383 F. App’x 939 (Fe
Cir. 2010) lack of productivity in comparison
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colleaguesShapiro v. Soc. Sec. Adn, 800F.3d 133-
1334-36 (Fed. Cir. 2015Jailure to follow mandatol
office procedures,Brennan v. Dep't of Health
Human Serv, 787 F.2d 1559, 1561 (Fed. Cir. 198&)
well as for misbehavior not directly woected t
official duties, such as domestic violendemng 63¢
F.3d 526 And in contrast to the Court's concerr
Free Enterprise Fun about the inability to remove
tax-cheating Board member, an ALJ has been fire
“financial irresponsibility” in failing to repay dxs. Set
McEachern v. Mac, 341 F.2d 895 (4th Cir. 1965)

*33 In sum, the Supreme Court has consistently reddere
its “judgment that it was not essential to the ias’'s
proper execution of his Article Il powers that
[quasi-judicial and quasi-legislative] agenciesHsaded
up by individuals who were removable at wilMorrison,
487 U.S at 691, 108 S.Ct. 259rideed, in his dissent in
Morrison, Justice Scalia even acknowledged that
“removal restrictions have been generally regardsd
lawful” for independent agencies “whichengage
substantiallyin what has been called the ‘quasi-legislative
activity’ of rulemaking” and “the ‘quasi-judiciafunction

of adjudication.”ld. at 724-25, 108 S.Ct. 259¢itations
omitted, emphasis added). Here, is there any dthait
the CFPB Directosubstantially engageis both of these
activities? Of course not. In addition to the final
adjudication authority described above, Congreastgd
the Director rulemaking authority for the Bureall?
U.S.C. § 5512(b)Thus, the Director (and the Bureau) fit
squarely within the zone “generally regarded asuw
by every Justice iéorrison and in the unbroken line of
authority from the Supreme Court described abowkian
our Majority Opinion.

Disagreeing with the weight of authority, the digses
take two major tacks, neither of which is suffidieo
overcome the Court’s precedent.

First, the dissenters attempt to recast this casmare
about the Director’s pure executive power of erdarent
rather than about the quasi-judicial power of adjation.
Henderson Dissenting Op. 33; Kavanaugh Dissenting O
15-17, 20-23 & n.2. But what we have before ushis t
Director's order of adjudication Petr's Br. 4
(Jurisdictional Statement). This essential detalbng
with the fact that the Director has substantialddjative
responsibilities, is minimized.

This recasting is significant, because Judge Hesoder
contends that the Court’s precedents should be tead
deem removal protections for a principal officer in
violation of the separation of powers unless tHeafs
“primary functionis adjudication,” Henderson Dissenting
Op. 33 (emphasis in original), and Judge Kavanaugh
emphasizes over and again that this case is “about
executive power,” Kavanaugh Dissenting Op. 1, bseau
the CFPB Director has “substantial executive autydr

Id. at 3, 125 S.Ct. 37%ee alsdd. at 5, 7, 8, 18, 68, 73,
125 S.Ct. 377 characterizing the Director’s “substantial
executive power” or “authority”).

This line of attack collapses under its own weigfte
vast majority of independent agencies have sigmitic
enforcementand adjudicative responsibilities, and these
shared duties are expressly addressed by the APA.
U.S.C. § 554(d) If the dissenters were correct, then it
would violate the separation of powers for any such
independent agency to be headed by a principateoffi
with tenure protection. This has never been the laiv
the time of Humphrey’'s Executorthe Court was well
aware that the Federal Trade Commission (“FTC")
exercised both enforcement; U.S.C. 88 45(h)46, and
adjudicative functionsfFed. Trade Comm’n v. Winsted
Hosiery Co, 258 U.S. 483, 490, 42 S.Ct. 384, 66 L.Ed.
729 (1922) but it nonetheless upheld the removal
protections of FTC Commissioner25 U.S. at 629, 55
S.Ct. 869 Similarly, in Free Enterprise Fundthe Court
was not troubled that Securities and Exchange
Commission (“SEC”) Commissioners enjoyed strong
removal protection561 U.S. at 487, 130 S.Ct. 3138en
though the Commission quite obviously both enfoared
adjudicates. As explained by the CourtMorrison, the
cramped view of the separation of powers favoredhley
dissenters must be rejected:

The dissent says that the language
of Article Il vesting the executive
power of the United States in the
President requires that every officer
of the United States exercisiagy
part of that powemust serve at the
pleasure of the President and be
removable by him at will. ... This
rigid demarcation—a demarcation
incapable of being altered by law in
the slightest degree, and applicable
to tens of thousands of holders of
offices neither known nor foreseen
by the Framers—depends upon an
extrapolation from general
constitutional language which we
think is more than the text will
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bear. It is also contrary to our
holding inUnited States v. Perkins
[ 116 U.S. 483, 6 S.Ct. 449, 29
L.Ed. 70Q] decided more than a
century ago.

*34 Morrison, 487 U.S. at 690, n.29, 108 S.Ct. 2597
(emphasis added).

In sum, the dissenters have warped the currentingeah
Myers There is no rule requiring direct presidential
supervision of all officers, with the only potertia
exception for “purely” judicial officers or officerhaving
no “substantial” executive power; rathédumphrey’s
Executor “narrowly confined the scope of thklyers
decision to include only ‘all purely executive cffrs.’ ”
Wiener 357 U.S. at 352, 78 S.Ct. 127fuoting
Humphrey’s Executo295 U.S. at 628, 55 S.Ct. §69

2 The dissenters seek to cast aspersionsliumphrey”:

Executo, painting it as an outlierni the Court’
separation-of-powers jurisprudenc&ee Kavanaug
Dissenting Op. 61 n.18; Henderson Dissenting
36-37. Perhaps all that need be said in responsa
the case binds us, as an inferior couts. Const. Ar
I, 8 1. Nonetheless, it is worth noting thatmphrey’:
Executo was a unanimous opinion and that all
Justices from th&lyersmajority who remained on t
Court nine years later joined the opinion; inde®t o
those members of theMyers majoity, Justice
Sutherland, wrote the opinion. It thus se
inconceivable that the Court idumphrey’s Execut
did not understand what part bfyerswas its holdin
rather than dictum.

In their other major line of attack, the dissenteesk to
overcome the precedent upholding tenure protedtion
officers with significant guasi-judicial and
guasi-legislative responsibilities by distinguigpirthe
CFPB, headed by a single director, from independent
agencies headed by multimember commissions. In this
regard, a few other points bear mention.

As noted in the Majority Opinion, Congress mostly
reshuffled existing responsibilities from other iges$ to

the CFPB. Maj. Op. 11-12. | do not read the dissgnt
opinions as suggesting that the Constitution pithib
Congress from reassigning responsibilities fromsting
independent agencies to a new independent agency.
Instead, the dissenters contend that the Constituti
requires the new independent agency to be headed by
multiple members in order to receive tenure praact
Congress cannot depart from that model. Howevet g8
“[o]ur constitutional principles of separated powere

not violated ... by mere anomaly or innovatioklistretta

v. United States488 U.S. 361, 385, 109 S.Ct. 647, 102
L.Ed.2d 714 (1989)I do not believe that the concept of
“two heads are better than one” has been elevaied t
constitutional requirement of agency leadershimglgi
individuals have been entrusted with important
decision-making authority throughout our government
from the Foundingsee Maj. Op. 42-43, so | am not
swayed by the dissenters’ suggestion that the lpbgsi

of poor decisionmaking creates a constitutionagctef

For our separation-of-powers analysis, there are tw
critical questions: How much, if at all, does the
single-director ~ structure decrease the agency's
accountability to the President in comparison to a
multi-member agency? And is the President’s corgml
diminished as to ‘“interfere impermissibly with his
constitutional obligation to ensure faithful exeonot of

the laws"?Morrison, 487 U.S. at 693, 108 S.Ct. 259%

the Majority Opinion points out, the assumptiont ttfee
single-director structure gives the Presidirss control
over the agency is dubious at best. Maj. Op. 43-45.
Furthermore, we have a “duty ... to construe [t B]
statute in order to save it from constitutionairmities”

and to avoid “overstat[ing] the matter” when désicrg

the power and independence of the DirecMorrison,
487 U.S. at 682, 108 S.Ct. 2597Fear the dissenters have
overstated the power of the Director and undermsttite
checks on that power.

*35 | grant that having a single person in chargehef t
CFPB is different than having a multi-member bobokyt
we cannot downplay the fact that Congress alsoimedju
extensive coordination, expert consultation, anersight
of the Director. If much was given to the Directtren
much was also required:

1. The CFPB is required to “coordinate” with the

SEC, FTC, Commodity Futures Trading
Commission (“CFTC"), and other federal and state
regulators “to promote consistent regulatory

treatment of consumer financial and investment
products and servicesI2 U.S.C. § 5495There are
numerous other “coordination” requirementee,
e.g, id. 8 5515(b)(2) (requiring coordination with
prudential regulators and state bank regulatory
authorities), 8 5516(d)(2) (requiring coordination
with prudential regulators for enforcement actions
against banks).

2. The Director must establish a Consumer Advisory
Board, full of experts, to “advise and consult with
the Bureau” at least twice a yeat2 U.S.C. §
5494(a) (c).
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3. The CFPB is required to “consult” with other

federal agencies prior to proposing new rules to
ensure “consistency with prudential, market, or
systemic objectives administered by such agencies.”
12 U.S.C. § 5512(b)(2)(B)

4. The CFPB is not only required to continue the
consultation during the comment process regarding
the category of proposed rules described above, but
if any agency objects to the proposed rule, theECFP
must also “include in the adopting release a
description of the objection and the basis for the
Bureaudecision, if any, regarding such objection.”
12 U.S.C. § 5512(b)(2)(C)

5. The CFPB must also consult with other federal
agencies prior to promulgating a rule prohibiting
unfair, abusive, or deceptive practices, again to
ensure “consistencyl2 U.S.C. § 5531(e)

6. The CFPB is required to “conduct an assessment
of each significant rule or order” addressing “the
effectiveness of the rule or order in meeting the
purposes and objectives” of the statute and thésgoa
of the agency, using the “available evidence and an
data that the [CFPB] reasonably may collect?
U.S.C. §5512(d)(1)

7. Along with creating the CFPB, Congress created
the Financial Stability Oversight Council (“FSOC"),
12 U.S.C. § 5321and gave it authority to stay or
veto any final CFPB rule by a two-thirds vote df it
members if the Council finds that the regulation
“would put the safety and soundness of the United
States banking system or the stability of the faian
system of the United States at riskd” § 5513.

In sum, Congress guided (and limited) the discnetid
the Director of the CFPB in a very robust mannefr. O
course, the CFPB is not the only independent agesitby
consultation requirements, and the Dodd-Frank Act
imposed new consultation requirements upon a nuwier
agencies. See Jody Freeman & Jim RossiAgency
Coordination in Shared Regulatory Spa&@5 HARV. L.
REV. 1131, 1168 (2012) Susan Block-Lieb,
Accountability and the Bureau of Consumer Financial
Protection 7 BROOK. J. CORP. FIN. & COM. L. 25,
55-56 (2012)But “[tlhe Dodd-Frank Act does not subject
any of the other federal financial regulators toikir
overarching coordination requirements ....” U.S.\GD
ACCOUNTABILITY OFFICE, GAO-12-151, DODD
FRANK ACT REGULATIONS: IMPLEMENTATION
COULD BENEFIT FROM ADDITIONAL ANALYSES
AND COORDINATION 22 (2011). With the amount of
“coordination” and “consultation” required of theFEB

by statute, there can be no doubt that the Diresterates
with as much expert advice as any other independent
agency. Congress went even further, repeatedlyirnegu

the Director to seek “consistency” with other agesc
and in some circumstances, requiring the Director t
explain why he or she failed to heed an objectibn o
another agency. Congress even required the Dirégator
give a yearly after-action report assessing theitsef
every significant rule or order.

*36 But here’s the kicker: Congress created a newyyenti
the above-described Financial Stability Oversight
Council, with veto power over any rule promulgatad
the Director that the Council believes will “puttsafety
and soundness of the United States banking systeheo
stability of the financial system of the United 8t at
risk.” 12 U.S.C. § 5513Any member of the Council can
file a petition to stay or revoke a rule, which cha
granted with a two-thirds majority vot&ee id.Thus, if
the Director’s decisionmaking goes awry on a dailtic
rulemaking, a multi-member body of experts can step
Significantly, a supermajority of persons on theudaol
are designated by the President.

3 The Secretary of the Treasury, who serves a

pleasure of the President, chairs the CougilU.S.C
§ 5321(b)(1)(A) In addition, the chairpersons of f
independent agencies serve on the Council, ea
whom the President has the opportunity to ap
either at the outset or near the beginning of the
administration.Seel5 U.S.C. § 78 SEC Chair);12
U.S.C. 8 1812(b)(1)XChair of the Federal Depc
Insurance Corporation¥; U.S.C. § 2(a)(2)(B{Chair o
the Commodity Futures Trading Commissiori)?2
U.S.C. 8§ 1752a(b)(1)Chair of the National Cre«
Union Association)12 U.S.C. 88§ 241242 244(Chail
of the Federal Reserve Board of Governors, w
four-year term expires just after the first yearadfiev
presidential administration taking office in
presidential election year). Only four members ta
FSOC have terms longer than four years and are
potentially not appointed by a oterm President: tt
CFPB Director (five-year term),12 U.S.C.
5491(c)(1) the Director of the Federal Hous
Finance Association (five-year term}2 U.S.C.
4512(b)(2) the Comptroller of the Currency (fiyeal
term),12 U.S.C. § 2and the “independemember” o
the FSOC (six-year term},2 U.S.C. 88 5321(b)(1)(J)

©)().

The veto is powerful enough, but the filing of aifien
alone will trigger congressional oversight, sintéshall

be published in the Federal Register and traninitte
contemporaneously with filing to the Committee on
Banking, Housing, and Urban Affairs of the Senatd a
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the Committee on Financial Services of the House of
Representatives.2 U.S.C. § 5513(b)(2)The choice
Congress made to impose additional statutory
requirements on CFPB action makes the CFPB Director
more accountable to the President, not1ess.

Judge Kavanaugh makes much of the fact tha
CFPB Director’'s fiveyear term could result in
oneterm President being unable to remake the ag
by naming a CFPB Director during his or her ter
Kavanaugh Dissenting Op. 53-54owever, the san
can be said of the Federal Reserve, where, abse
circumstance of a Board Member’s early retireme
President can never appoint a majority of the B
Ser 12 U.S.C. 88 241 242 (establishing
seven-member Board with staggered, fourtgsan-
terms, removable only for cause).

These myriad coordination and consultation requargis
have further significance for the separation-of-poav
analysis: They give the President more potential
ammunition to remove the CFPB Director than for the
average officer. For-cause removal protections are
meaningful as a bulwark against undue politicdlierfice

in agencies relied on for their expertise and iedelent
judgment. But the standard of removal for “ineficty,
neglect of duty, or malfeasance in office” does aitbrd
officers who head independent agencies with undichit
discretion or untrammeled power. Here, the Diréstor
failure to abide by the stringent statutory requieats of
consultation or coordination would almost certainly
constitute “neglect of duty.” And the promulgatioh a
rule contrary to consensus expert advice without
sufficient grounds or explanation would subject the
Director to risk of removal for inefficiency.

*37 Although the Supreme Court has largely avoided the
task of spelling out precisely what conduct consti
“cause” to remove officers undéfumphrey’s Executor
“inefficiency, neglect of duty, or malfeasance iffice”
provides a workable standard, and lower courts havg
adjudicated the meaning of those terms in similar
contexts. Congress first used “inefficiency, neglet
duty, or malfeasance in office” as a removal stashdar
officers of the Interstate Commerce Commission tred
General Board of Appraisers in 1887 and 1890,
respectivelySeeAn Act to Regulate Commerce, ch. 104,
§ 11, 24 Stat. 379, 383 (1887); An Act to Simplife
Laws in Relation to the Collection of the Revenues,
407, § 12, 26 Stat. 131, 136 (1890Yhe use of
“efficiency” as a standard for removal of federal
employees arose historically in the context ofleeirvice
statutes around the same time period—the lateagn#t
and early-twentieth centurieSee Myers 272 U.S. at

74-75 & nn. 30-32 (Brandeis, J., dissenting) (aliey
statutes). The Lloyd-LaFollette Act of 1912, 5 WCS§
7513—like its predecessor, the Pendleton Act of
1883—sought to establish a civil service based emnitm
and unshackled from patronage. The Lloyd-LaFollette
Act included language providing that employees in
competitive service could be removed “only for such
cause as will promote the efficiency of the servidtd. §
7513(a).

5 Because Congress did not specify a termezfry fo

appraisers, the Supreme Court concluded
inefficiency, neglect of duty and malfeasance west
exclusive grounds for removal, because otherwtse
office of appraiser would be a lifetime appointm
Shurtleff v. United Stat, 189 U.S. 311, 316, 23 S.
535, 47 L.Ed. 828 (1903)The Court “recognized a
applied the strong presumption against the creatia
life tenure in a public office under the fed:
government.”De Castro v. Bd. of Comm’rs of ¢
Juar, 322 U.S. 451, 462, 64 S.Ct. 1121, 88 L.Ed. :
(1944) (explaining Shurtlefj; see alsoHumphrey™
Executo, 295 U.S. at 622-23, 55 S.Ct. 8@@ding the
removal grounds exclusive for FTC Commissior
because the statute provided for a fixed term fife
distinguishingShurtlef].

As interpreted by courts and agencies for neadgrdury,
“inefficiency” provides a broad standard allowingy the
removal of employees whose performance is found
lacking. What constitutes “inefficiency’” has varied
depending on the context of the officer or emplétgee
responsibilities and functions, but it is best diésd as
incompetence or deficient performan&ee, e.g.Burnap

v. United States53 Ct. Cl. 605, 609 (Ct. Cl. 1918)
(upholding the removal of a landscape architect for
inefficiency due to his failure to heed his supsovis
instructions to cease working for private clientsffd,
252 U.S. 512, 519-20 (192@ejecting procedural and
constitutional challenges, and upholding the rerfpva
Thomas v. Ward225 F.2d 953, 954 (D.C. Cir. 1955)
(upholding a Navy personnel officer's removal for
inefficiency when the officer was charged with #acof
professional knowledge and supervisory ability; mpoo
personnel management and public relations and adcts
misconduct involving failure to carry out orders;
disloyalty to his superiors and untruthfulness fficial
relations with other employees™geebach v. Culler838
F.2d 663, 665 (9th Cir. 1964)ipholding the dismissal of
an IRS Auditor for “[ijnefficiency in handling tagases as
evidenced by technical and procedural errors, andsird
report writing, and lack of proper audit techniqeking

v. Hampton412 F. Supp. 827 (E.D. Va. 197@)pholding
the removal of a Navy electronics engineer for
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inefficiency); Alpert v. United Stated61 Ct. Cl. 810 (Ct.
Cl. 1963) (inefficiency removal sustained when an
employee of a VA Hospital was charged with
“Insubordination, Tardiness, Improper Conduct, and
Unsatisfactory Interpersonal RelationshipsDeBusk v.
United States132 Ct. Cl. 790 (Ct. Cl. 195%upholding
removal of VA loan examiner for failure to “promatee
efficiency of the service” based on charges of his
disrespect of supervisors and failure to follow
instructions);Fleming v. U.S. Postal Sen30 M.S.P.R.
302, 308 (M.S.P.B. 1986)(upholding removal for
“inefficiency” based on numerous unscheduled alegnc
from work); see alsoArnett v. Kennedy416 U.S. 134,
158-64 (1974)(upholding “efficiency” standard against
vagueness challengeee generallyl PETER BROIDA,

A GUIDE TO MERIT SYSTEMS PROTECTION
BOARD LAW & PRACTICE 1669, 1713 (Dewey
Publ'ns Inc. 2012) (discussing cases upholding r&ino
of federal employees for inefficiency); 1 ISIDORE
SILVER, PUBLIC EMPLOYEE DISCHARGE &
DISCIPLINE § 3.23 (John Wiley & Sons Inc. 2d ed.
1995) (discussing the role of MSPB in adjudicating
disputes over removals for inefficiency); OFFICE OF
PERSONNEL MANAGEMENT, FEDERAL
PERSONNEL MANUAL 752-15 (1989) (on file in the
D.C. Circuit Library) (collecting cases upholdirgnmoval

of federal employees for inefficiency); ROBERT
VAUGHN, PRINCIPLES OF CIVIL SERVICE LAWSS

1, 5 (Matthew Bender & Co. 1976) (discussing the oisgin
of civil service law and the “efficiency” standard)

*38 In sum, this body of authority from the past centu
demonstrates that the CFPB Director would be stilbgec
supervision and discipline for “inefficiency” if har she
failed to comply with the various statutory mandaté
coordination and consultation. It also shows
“inefficiency” is relatively broad and provides adjcially
manageable standard. | agree with the overall reenti

of Judge Griffith that the broad removal authogiyes
the President adequate ability to supervise the BCFP
Director? Griffith Concurring Op. 25, but | do not agree
that “inefficiency” is properly construed to allawmoval

for mere policy disagreements.
construction would essentially remove the concept o
“independence” from “independent agencies.” Aftdy a

that

Congress established the CFPB as “an independent

bureau,”12 U.S.C. § 5491(ajand an agency subject to
the President’s blanket control over its policy icke is
hardly “independent.” See, e.g. NEW OXFORD
AMERICAN DICTIONARY 857 (2d ed. 2005) (“free
from outside control; not depending on another’s
authority”); BLACK'S LAW DICTIONARY 838 (9th ed.
2009) (“Not subject to the control or influence of
another”); WEBSTER’S THIRD NEW

Such a capacious

INTERNATIONAL DICTIONARY 1148 (1993) (“not
subject to control by others: not subordinate”); ETH
AMERICAN HERITAGE DICTIONARY 654 (2d
College ed. 1985) (“1. Politically autonomous;
self-governing. 2. Free from the influence, guidgnor
control of another ...");see also5 THE CENTURY
DICTIONARY AND CYCLOPEDIA 3055 (1911) (“Not
dependent; not requiring the support or not sulig¢he
control or controlling influence of others; notyielg on
others for direction or guidance”); HENRY CAMPBELL
BLACK, A LAW DICTIONARY 616 (2d ed. 1910)
(“Not dependent; not subject to control, restrigtio
modification, or limitation from a given outsideusoe”);
NOAH WEBSTER, A COMPENDIOUS DICTIONARY
OF THE ENGLISH LANGUAGE 156 (1806) (‘not
subject to control, free ...."). Black’s Law Dictiary has
traced the term “independent agency” back to 1902 a
defines it as “a federal agency, commission, ordadaat
is not under the direction of the executive ....” BLACK’'S
LAW DICTIONARY 71-72 (9th ed. 2009) (emphasis
added).

6 Of course, the above presumes that the Presid

forced to take formalaction against a pool
performing Director. Defending against a persa
action brought by the President has grave persom
professional consequences. Thus, a Director |
pressure may decide to step down to “spend more
with the family,” prefering a soft landing to ¢
ignominious expulsion.

Thus, even if the meaning of “inefficiency” coulce b
construed, in isolation, as broadly as Judge @riffi
contends, “[ijn expounding a statute, we must net b
guided by a single sentence or member of a sentente
look to the provisions of the whole law, and toadtgect
and policy.” U.S. Nat. Bank of Oregon v. Indep. Ins.
Agents of Am., Inc508 U.S. 439, 455, 113 S.Ct. 2173,
124 L.Ed.2d 402 (1993yuotingUnited States v. Heirs of
Boisdore, 49 U.S. (8 How.) 113, 122, 12 L.Ed. 1009
(1849). The removal standard must be interpreted irt ligh
of the fact that Congress designated the CFPB as “a
independent bureaul2 U.S.C. § 5491(a)and even if
agency independence exists on a spectrum, Griffith
Concurring Op. 23-24, the spectrum has a limit. The
essence of an independent agency is that it “be
independent of executive authority, except in égdion,
and free to exercise its judgment without the leave
hindrance of [the President]Humphrey’s Executor295
U.S. at 625, 55 S.Ct. 869udge Griffith’s broad reading
of the removal power is inconsistent with the commo
understanding of “independent” and “would rendet p&a
the statute entirely superfluous, something wdeath to
do.” Cooper Indus., Inc. v. Aviall Servs., In643 U.S.
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157, 166, 125 S.Ct. 577, 160 L.Ed.2d 548 (20@Ee
also Maj. Op. 30-34 (discussing the historical
independence of financial regulators). This is vihg
interpretation of “inefficiency” for lower-level tkeral
workers is instructive, but not dispositive, be@us one
imagines that federal employees are entitled to be
“independent” of their bosses in the way Congrésarly
intended the Director of the CFPB to remain
“independent” from the President.

Although the dissenters take great pains to distsigthe
single-director structure of the CFPB from the
multi-member structure of other agencies, they fail
show that this structural difference so impairssjtential
control that it poses a constitutional problem.e@en that

it provides the President less control over the EHRnN
over other independent agencies. The upshot of the
dissenters’ cramped reading of the Supreme Court’s
separation-of-powers jurisprudence is that the itkeas
cannot exercise meaningful control over the Exeeuti
branch without the ability to remove all principaficers

for any reason (or no reason at all). That is hetitnport

of the Supreme Court’s separation-of-powers casen f
Myers to Free Enterprise FundThose cases establish
constitutional boundaries which the CFPB falls well
within.

*39****

While the Constitution requires that the Presidbet
permitted to hold principal and inferior officero t
account, it also accommodates—and may, at times) ev
require—a degree of independence for those offiaérs
perform quasi-judicial and quasi-legislative fuoos. So
here. And just as the commissioners on a multi-negmb
board must consult with each other before actihg, t
CFPB Director is required to consult with a plethaf
colleagues and experts. Furthermore, the unique
combination of oversight provisions in the Dodd+Ha
Act gives the President greatly enhanced contret tive
CFPB compared to other independent agencies.

A proper balancing of these considerations agaimst
factors that arguably diminish the President’s ant
requires that we uphold the present “good caus&liree
protections applicable to the CFPB Director. In stijij
do not think that this limitation as it presentliarsds
sufficiently deprives the President of control oube
[CFPB Director] to interfere impermissibly with his
constitutional obligation to ensure the faithfuleemtion
of the laws,”Morrison, 487 U.S. at 693, 108 S.Ct. 2597
therefore concur in the denial of the constitutlatiaim
in the petition.

GRIFFITH, Circuit Judge, concurring in the judgmént:

L Although | concur in the majority’s reitatement of th

panel’s statutory holding, | concur only in the gmakn
regarding the constitutional question.

| agree that the challenged features of the CFPBao
violate the Constitution, but for different reasahan the
majority. My colleagues debate whether the agency’s
single-Director structure impermissibly interfexgih the
President’s ability to supervise the Executive BharBut

to make sense of that inquiry, we must first ansaverore
fundamental question: How difficult is it for theeRident

to remove the Director? The President may remoee th
CFPB Director for “inefficiency, neglect of duty,r o
malfeasance in office.” After reviewing these rewmlov
grounds, | conclude they provide only a minimal
restriction on the President’s removal power, even
permitting him to remove the Director for ineffeai
policy choices. Therefore, | agree that the CFPB’s
structure does not impermissibly interfere with the
President’s ability to perform his constitutionaties.

Although most principal officers of Executive Brénc
agencies serve at the pleasure of the Presidesit-\ail
employees, irHumphrey’s Executor v. United Stat@95
U.S. 602, 55 S.Ct. 869, 79 L.Ed. 1611 (1938)e
Supreme Court held that Congress may protect some
principal officers by specifying the grounds upohieh
the President may remove them from office. The Cour
permitted Congress to establish these for-causevam
protections for officers who carry out “quasi judit and
“‘quasi legislative” tasks, but not those who parfor
“purely executive” functiondd. at 629-32, 55 S.Ct. 869

Some fifty years later iMorrison v. Olson487 U.S. 654,
108 S.Ct. 2597, 101 L.Ed.2d 569 (198&)e Supreme
Court recast the inquiry established Humphrey’s
Executor The Court’'s evaluation of the “functions”
performed by an officer did not “define rigid cateigs”
but only sought to “ensure that Congress does not
interfere with the President’s exercise of the Getave
power’ and his constitutionally appointed duty take
care that the laws be faithfully executed’ undetidie
[I.” 1d. at 689-90, 108 S.Ct. 259duoting U.S. Const. art.
II, 88 1, 3). According to theMorrison Court, “the real
question is whether the removal restrictions areush a
nature that they impede the President’s abilitpediorm



Case: 17-20364

Document: 00514334194

Page: 36  Date Filed: 02/02/2018

PHH Corporation v. Consumer Financial Protection Bureau, --- F.3d ---- (2018)

his constitutional duty, and the functions of tlfgctals in
guestion must be analyzed in that lightd” at 691, 108
S.Ct. 2597 see alsod. at 692, 108 S.Ct. 259(asking

whether a restriction “impermissibly burdens” or
“interfere[s] impermissibly” with the President’s
constitutional obligations). More recently, irFree

Enterprise Fund v. Public Company Accounting
Oversight Board 561 U.S. 477, 130 S.Ct. 3138, 177
L.Ed.2d 706 (201Q) the Supreme Court applied
Morrison's test to strike down a particularly restrictive
removal scheme, holding that “multilevel protectioom
removal ... contravenes the President’s ‘constital
obligation to ensure the faithful execution of thes.’ ”

Id. at 484, 130 S.Ct. 313@uotingMorrison, 487 U.S. at
693, 108 S.Ct. 2597

2 | agree with Judge Kavanaughstatements in footnot

7 and 18 of his dissentdumphrey’s Executomanc
Morrison appear at odds with the text and orig
understanding of Article Il. The Framers unders
that the President’'s constitutional obligationsitks
him to remove executive officers; the Supreme C
said as much irFree Enterprise FundBut until the
Court addresses this tension, we are bound tdfufit
apply Humphrey's Executorand Morrison to the
question before us.

*40 In this case, my colleagues conduct terrison
inquiry by debating how the CFPB’s novel institatd
design affects the President’s supervision of thenay.
They focus on the agency’s single-Director struetaind
consider whether a single agency head is more sx le
responsive to the President than a multimember
commission. And they debate whether, because of the
single Director’s five-year term, a one-term Presichas
sufficient supervisory power over the CFPB. Althbug
these difficult questions may matter in a futursesave
cannot understand their constitutional significaircéhis
case until we know the strength of the Directoesioval
protection.

For-cause removal protections are generally conside
the defining feature of independent agencieseFree
Enterprise Fund561 U.S. at 483, 130 S.Ct. 3138But
not all removal protections are created eqGaleid. at
502-03, 130 S.Ct. 313@&mphasizing that the “unusually
high” removal standard that protected the Board beem
in that case “present[ed] an even more seriousatthice
executive control”). Here, the President may remihe
CFPB Director for “inefficiency, neglect of duty,r o
malfeasance in office.12 U.S.C. § 5491(c)(3)Until we
know what these causes for removal mean and how
difficult they are to satisfy, we cannot determimleether
the CFPB’s novel structural features unconstituatiign

impede the President in his faithful executionhs taws.
Indeed, the only reason we are debating
constitutionality of the CFPB in the first placebscause
the Director enjoys removal protection. That's wimg
three-judge panel’s initial remedy simply elimircittne
Director’s removal protection, thereby amelioratitige
panel’s constitutional concerns with the CFPB'sictire.
But if it is the Director’s removal protection thatompts
our examination of the CFPB’s constitutionality, meist
necessarily ask: How much does this removal priotect
actually constrain the President? If the Direct®ronly
marginally more difficult to remove than an at-will
officer, then it is hard to imagine how the sin@lgector
structure of the CFPB could impermissibly interferiéh
the President’s supervision of the Executive Branch

the

3 Legal commentators have traditionally agteéha

for-cause removal protection is an esse
characteristic of independent agencies. In receat:
some scholars have argued that other factuesieus
indicia of independence, political considerationsg
agency conventions—must also be congdewhel
assessing agency independer8ee generallfRache
E. Barkow, Insulating Agencies: Avoiding Capti
Through Institutional Design89 Tex. L. Rev. 1
(2010y Lisa Schultz Bressman & Robert B. Thomp:
The Future of Agency Independen68 Vand. L. Re
599 (2010) Kirti Datla & Richard L. Reves
Deconstructing Independent Agencies (and Exec
Agencies, 98 Cornell L. Rev. 769 (2013Aziz Z. Huq
Removal as a Political Questi, 65 Stan. L. Rev.
(2013} Adrian Vermeule, Conventions of Agen
Independen¢, 113 Colum. L. Rev. 1163 (2013Yel
even these scholars generally acknowledge

removal protections play an important role

independent agencies. Although the presenc
removal protections mayoh be the last question wr
assessing agency independence, it is generalfirshe

For decades legal scholars have suggested th
Humphrey’s Execut(standard of “inefficiencyneglec
of duty, or malfeasance in office” provides a
barrier to presidential removaBee, e.g. Lawrenc
Lessig & Cass R. Sunsteifhe President and t
Administratior, 94 Colum. L. Rev. 1, 110-12 (1994)
(“Purely as a textual matter ... éfficiency, neglect ¢
duty, or malfeasance in office’ seem best readram
the President at least something in the wa
supervisory and removal poweeHowing him, fol
example, to discharge, as inefficient or neglectf
duty, those commissionersha show lack of diligenc
ignorance, incompetence, or lack of commitmer
their legal duties. The statutory words might eatow
discharge of commissioners who have frequentlyn
important occasions acted in ways inconsistent thi¢
President’s vwshes with respect to what is requirec
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sound policy.”); Geoffrey P. Miller,Independer
Agencie, 1986 Sup. Ct. Rev. 41, & (arguing ths
for-cause provisions like the standard frblmmphrey’:
Executo can and should be interpreted broadly to
permit extensive presidential removal); Richard
Pildes & Cass R. SunsteiRginventing the Regulatc
Stat,, 62 U. Chi. L. Rev. 1, 30 (199%hoting that th
removal standard fromHumphrey’s Executormay
permit the President to remove officers
“inefficiency” if “he finds [them] incompetent beasa¢
of their consistently foolish policy choices”); ldsa)
Rogers,The Independent Regulatory Commissidgts
Pol. Sci. Q. 1, 7-8 (1937) (claiming that ]fn
‘institutional consequences’ are to be expectenh filoe
Humphre' case” because presidents will be abl
remove officers with ease under tHéumphrey”
Executo standard); Paul R. VerkuilThe Stats o
Independent Agencies Al Bowsher v. Synar, 19
Duke L.J. 779, 797 n.10(oting that theHumphrey”
Executo standard “could be construed so as
encompass a general charge of maladministratic
which event even if the terms of rembaae deemed
be exclusive they could still be satisfied by a ogal
by the President on the ground of pao
incompatibility”).

*41 Moreover, when addressing the constitutionality of
independent agencies, the Supreme Court has diraste
to focus on the President’s removal power instebd o
squinting at “bureaucratic minutiae” such as thecsural
intricacies debated by the parties hdfeee Enterprise
Fund 561 U.S. at 499-500, 130 S.Ct. 3138 Free
Enterprise Fund the Court chided the dissent for
“dismiss[ing] the importance of removal as a todl o
supervision” and instead focusing on political and
institutional design featuresd. Rather than relying on
those features, the Court decided the case onatsie bf
the removal power, noting that the power to appaimnd
remove is “perhapghe key means” for the President to
protect the constitutional prerogatives of the Exee
Branch.Id. at 501, 130 S.Ct. 313&ee alsoMorrison,
487 U.S. at 695-96, 108 S.Ct. 25@ibting that the Ethics

in Government Act gave the President “several meéns
supervising or controlling” the independent
counsel—f{m]ost importantly... the power to remove the
counsel for good cause” (emphasis added) (internal
guotation marks omitted)¥f. Bowsher v. Syna#78 U.S.
714, 727, 106 S.Ct. 3181, 92 L.Ed.2d 583 (1986)
(observing that the broad statutory removal prowisi
allowing Congress to remove the Comptroller General
was the “critical factor” in determining that Coegs
controlled the official).

A faithful application of Morrison requires us to
determine the extent to which the CFPB’s removal

standard actually prevents the President from ramgov
the Director. In addition, this approach allowstagorgo,

at least for now, the more vexing constitutiona¢sjions
about institutional desigrCf. Vt. Agency of Nat. Res. v.
U.S. ex rel. Stevens29 U.S. 765, 787, 120 S.Ct. 1858,
146 L.Ed.2d 836 (200Q)explaining that “statutes should
be construed so as to avoidifficult constitutional
guestions” (emphasis added)); John F. Mannihge
Independent Counsel Statute: Reading “Good Cauge” i
Light of Article Il, 83 Minn. L. Rev. 1285, 1288 (1999)
(arguing that, to avoid a “serious constitutionaéstion,”
the “good cause” removal provision in the Ethics in
Government Act should be interpreted to allow reahov
for insubordination).

The Dodd-Frank Wall Street Reform and Consumer
Protection Act provides that the President may reibe
CFPB Director for “inefficiency, neglect of duty,r o
malfeasance in office.” Pub. L. No. 111-203, § 10124
Stat. 1376, 1964 (2010) (codified at 12 U.S.C. §
5491(c)(3)). For purposes of simplicity, | referttos as
the “INM standard.” Congress first used the INM
standard in the late nineteenth centusge An Act To
Regulate Commerce, ch. 104, § 11, 24 Stat. 379, 383
(1887), and it has since become a common for-cause
removal provision for independent agence=s e.g.An

Act To Complete the Codification of Title 46, Pub.No.
109-304, § 301(b)(3), 120 Stat. 1485, 1488 (2006%;
Termination Act of 1995, Pub. L. No. 104-88, §
701(a)(3), 109 Stat. 803, 933; Federal Mine Satety
Health Act of 1977, Pub. L. No. 95-164, § 113, 94tS
1290, 1313; Federal Aviation Act of 1958, Pub. Lo.N
85-726, § 201(a)(2), 72 Stat. 731, 741; BituminQusl
Act of 1937, ch. 127, § 2(a), 50 Stat. 72, 73; Act Ao
Create the Federal Trade Commission, ch. 311, 381,
Stat. 717, 718 (19143ee alsaMarshall J. Breger & Gary

J. Edles, Established by Practice: The Theory and
Operation of Independent Federal Agenci82 Admin.

L. Rev. 1111, 1144-45 (2000) (describing the INM
standard as the prototypical removal provision).

In spite of the repeated use of the INM standard
throughout the U.S. Code and its prominent role in
Humphrey’s Executothe meaning of the standard’s three
grounds for removal remain largely unexamined.
Congress has nowhere defined these grounds and the
Supreme Court has provided little guidance aboet th
conditions under which they permit remov8kelLessig

& Sunsteinsupranote 4, at 110-12.
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Some suggest that the Court lumphrey’s Executor
established that the INM standard prohibits thesident
from removing an agency officer for disagreemensr o
policy. See, e.g.Concurring Op. at 19-21 (Wilkins, J.)
(arguing that “mere policy disagreements” canndtiska
the INM standard). After all, the Court noted in
Humphrey’s Executorthat President Roosevelt had
mentioned to Humphrey their disagreement over the
“policies” and “administering of the Federal Trade
Commission.”295 U.S. at 619, 55 S.Ct. 8ternal
guotation marks omitted). However,Humphrey’s
Executor established only that the President's removal
power is not “illimitable” and that the INM standiam

the Federal Trade Commission Act is a permissible
limitation. Id. at 629, 55 S.Ct. 869rhe Court nowhere
addressed the extent to which the INM standardarest
Humphrey. When the Court determined that President
Roosevelt failed to comply with the INM standartdwas

not because he removed Humphrey for any specificypo
the Commissioner had pursued. Instead, the Presiden
failed to comply with the INM standard because he
expressly chose to remove Humphfelyno cause at all
Seeid. at 612, 55 S.Ct. 86Bowsher 478 U.S. at 729
n.8, 106 S.Ct. 318(noting that inHumphrey’s Executor
“the President did not assert that he had remoted t
Federal Trade Commissioner in compliance with ohe o
the enumerated statutory causes for removal”).

5 See als Abner S. GreendgZhecks and Balances in

Era of Presidential Lawmakir, 61 U. Chi. L. Re\
123, 171 n.187 (1994f'lt is fairly clear that th
Humphrey's Executor Court construed the remo
language to prevent removal for policy disagreertient

*42 Humphrey’s Executocame to the Supreme Court as
a certified question from the Court of Claims. The
certificate stipulated as an undisputed fact thae t
President never removed Humphrey pursuant to thé IN
standard. And if this admission were not enough, one
need look no further than President Roosevelt’'s own
words to see that he never purported to remove Hueyp
under the INM standard. In his first letter to Humgy,
Roosevelt expressly disavowed any attempt to rertiove
Commissioner for cause: “Without any reflection adit
upon you personally, or upon the service you have
rendered in your present capacity, | find it neaggto
ask for your resignation as a member of the Fedeeale
Commission.” Certificate from Court of Claims at 4,
Humphrey’s Executor v. United Stat@95 U.S. 602, 55
S.Ct. 869, 79 L.Ed. 1611 (1938Yo. 667). After several
more exchanges, the President wrote Humphrey saying
still hope that you will be willing to let me haweur
resignation. ... | feel that, for your sake and riane, it

would be much better if you could see this poinviefv
and let me have your resignation any ground you may
care to place it Id. at 6 (emphasis added). After
Humphrey continued to resist, Roosevelt had hadigimo
and simply asserted: “Effective as of this date yoa
hereby removed from the office of Commissionerh# t
Federal Trade Commissiond. at 87

Certificate from Court of Claims at 12umphrey”
Executor v. United Stat, 295 U.S. 602, 55 S.C869
79 L.Ed. 1611 (1935)(No. 667) (“The decede
[Humphrey] was not removed from his office
aforesaid on account of any inefficiency, neglet
duty, or malfeasance in office.”). And by filings
demurrer, the United States “admit[ted] the fatises
in the petition to be trueld. at 15.

7 See als 78 Cong. Rec. 1679 (1934) (statement of
Simeon Fess) (reviewing President Roosevelt'srh
to Humphrey and noting that the Presitl made n
attempt to remove the Commissioner under the
standard); William E. Leuchtenburglhe Supren
Court Reborn: The Constitutional Revolution in
Age of Rooseve 6063 (1996) (recounting a Cabil
meeting in which the President acknowledgledt he
erred by trying to pressure Humphrey gently instet
removing him for cause under the INM standard).

Moreover, even iHumphrey’'s Executocould be read to
address the extent to which the INM standard itsslan
officer, it would offer little guidance. We woulddt need
to assume that President Roosevelt's general refer®
the “policies” and “administering” of the FTC fumaed
as a ground for removal under one or more of thigl IN
terms (though it is unclear which). And even thtre
Court’s ruling tells us only that Roosevelt's rerabwf
Humphrey based on their ideological differencessduos
satisfy any of the three INM grounds. Abstract ppli
differences are not enou§tBut that does not mean an
officer’'s policy choices can never satisfy the INM
standard. Nor would such a categorical rule makehmu
sense. Certainlgomepolicy disagreements may justify
removal under the INM standard. Judge Wilkins even
acknowledges as muchSee Concurring Op. at 16
(Wilkins, J.) (“[T]he promulgation of a rule contsato
consensus expert advice without sufficient grounds
explanation would subject the Director to risk efroval
for inefficiency.”). All told, nothing in the facfs
constitutional holding, or logic oflumphrey’s Executor
protects an officer from removal if he pursues dipalar
policy that the President determines to be ineffiti
neglectful, or malfeasant.



Case: 17-20364

Document: 00514334194

Page: 39 Date Filed: 02/02/2018

PHH Corporation v. Consumer Financial Protection Bureau, --- F.3d ---- (2018)

Se« Peter L. Strauss,The Place of Agencies

Government: Separation of Powers and the Fc
Branct, 84 Colum. L. Rev. 573, 615 (198@bserviny
that President Roosevelt “had given Commissi
Humphrey no particular directive; he had asked
advice that Humphrey then refused to give; he dig
perceiving insubordination, direct [Humphrey]

leave” and therefore the Court did not address tiada
the President could give the FTC Commissic
binding directives ... or what might be i
consequences of any failure of theirs to honor the
The Supreme Court iffree Enterprise Fundikewise
suggested in dicta thetumphrey’s Executopreclude
removal based on “simple disagreement” with
principal officer’s “policies and priorities361 U.S. ¢
502, 130 S.Ct. 3138n light of the facts oHumphrey™
Executo, the Court's reference to “sim|
disagreement” over policy refers precisely the
abstract, generalized policy differences Roos
arguably invoked when removing Humphreget
Humphrey’s Execut, 295 U.S. at 6189, 55 S.C
869

*43 The Supreme Court’'s most substantive discussion of
the INM terms came irBowsher v. SynarThere, the
Court declared unconstitutional Congress’s delegatif
executive power to the Comptroller General, who aas
official in the Legislative Branch78 U.S. at 728-34, 106
S.Ct. 3181 By joint resolution, Congress could remove
the Comptroller General for several statutorily csfed
causes including the three INM grountts. at 728, 106
S.Ct. 3181 In assessing Congress’s control over the
Comptroller General, the Court emphasized that ¢
terms are “very broad and, as interpreted by Casgre
could sustain removal of a Comptroller General day
number of actual or perceivettansgressions of the
legislative will” Id. at 729, 106 S.Ct. 318f{emphasis
added). In other words, the Court determined that t
INM removal grounds were so broad that Congress
retained significant power to supervise and dirta
Comptroller General. However, the Court did notcpedl

to explore the meaning of the individual grounds fo
removal because that was unnecessary to resoheatiee
Seeid. at 730, 106 S.Ct. 3181

In sum, although Congress has provided little guidaon

the meaning of the INM standard, the Supreme Ciourt
Bowshernevertheless recognized the general breadth of
the INM terms. Picking up wherBowsherleft off, we
must now determine the meaning of the INM stan@erd
we would any other statutory text and interpret it
according to the traditional tools of construction.

| begin with the text of the INM standard: “The Sident
may remove the Director for inefficiency, negletdaty,

or malfeasance in office.”12 U.S.C. 8§ 5491(c)(3)
Because Congress has not defined these terms,wee gi
them their ordinary meanin@eeTaniguchi v. Kan Pac.
Saipan, Ltd. 566 (U.S. 560, 566, 132 S.Ct. 1997, 182
L.Ed.2d 903 2012)To discern a term’s ordinary meaning,
the Court generally begins with dictionari€see, e.g.
Sandifer v. U.S. Steel Corp— U.S. ——, 134 S.Ct.
870, 876-77, 187 L.Ed.2d 729 (201&chindler Elevator
Corp. v. U.S. ex rel. Kitks63 U.S. 401, 407-08, 131 S.Ct.
1885, 179 L.Ed.2d 825 (203IMCI Telecomm’ns Corp.
v. Am. Tel. & Tel. C9.512 U.S. 218, 225-28, 114 S.Ct.
2223, 129 L.Ed.2d 182 (1994Based on the following
analysis, | conclude that the ordinary meanindhefiNM
terms—particularly given the breadth of the
“inefficiency” ground—allow the President enough
supervisory authority to satisiéorrison.

A

Generally, the ordinary meaning of a statutory tesm
fixed at the time the statute was adop®ee, e.g.Perrin

v. United States444 U.S. 37, 42, 100 S.Ct. 311, 62
L.Ed.2d 199 (1979)(“[W]ords will be interpreted as
taking their ordinary, contemporary, common mearijng
Antonin Scalia & Bryan A. GarneReading Law: The
Interpretation of Legal Text¥8 (2012). Were we to
strictly follow that approach here, we would seek t
determine the ordinary meaning of each INM term in
2010 when the Dodd-Frank Act established the CFPB.

But there is good reason to think that 2010 is thet
correct time period to fix the ordinary meaning the
INM terms. The INM standard was first used by Casgr

in the Interstate Commerce Act in 1887 and hasesinc
been readopted in dozens of statutes spanning aver
century. See supraPart Il. “[W]lhen Congress uses the
same language in two statutes having similar p@pos

it is appropriate to presume that Congress intertdet
text to have the same meaning in both statu@sith v.
City of Jackson544 U.S. 228, 233, 125 S.Ct. 1536, 161
L.Ed.2d 410 (2005) Since the INM standard was
introduced in the Interstate Commerce Act, and ayga

by the Supreme Court iHumphrey’s ExecuterCongress
has deliberately and repeatedly borrowed its peecis
languageSeeSteven G. Calabresi & Christopher S. Yoo,
The Unitary Executive: Presidential Power from
Washington to Bust287 (2008) (noting “Congress’s
interest in imposing removal restrictions revivefiera
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Humphrey’s Execut8y. Because Congress has regularly

adopted the same INM text for the same general

purpose—securing for agency officers at least aicuod
of independence from the President—it is appropriat
attribute a uniform meaning to the INM standard tisa
consistent with the meaning it bore when it wastfir
adopted. For these reasons, | rely on sources fhmm
late-nineteenth and early twentieth centuries terdgne
the meaning of the standard.

° See alsoLawson v. FMR LL, — U.S. ——13¢
S.Ct. 1158, 1176, 188 L.Ed.2d 158 (20{4pP]arallel
text and purposes counsel in favor of interpretir.
provisions consistently.”JNorthcross v. Bd. of Educ.
Memphis City Sc, 412 U.S.427, 428, 93 S.Ct. 22(
37 L.Ed.2d 48 (1973fper curiam) (stating that wh
two provisions of different statutes share sin
language, that is a “strong indication” they arebt
interpreted consistently)yorissette v. United States
342 U.S. 246, 263, 72 S.Ct. 240, 96 L.Ed. 288 (1952
(explaining that “where Congress borrows termsrti
it also borrows their meaninggee alsoWilliam N.
Eskridge Jr.Interpreting Law: A Primer on How ~
Read Statutesand the Constitution123 (2016
(explaining that when “similar or identical termiagy
is not a coincidence, because the legislature
borrowed it from a previous law,” interpreters sk
consider maintaining “[c]onsistency across the
Code”); Scalia & Garnersupra at 323 (“[W]hen
statute uses the very same terminology as an &
statute ... it is reasonable to believe that thmiteology
bears a consistent meaning.”).

B

*44 The INM standard provides three separate grounds
for removal. Although the standard may seem to be a

unitary, general “for cause” provision, the Supre@eairt
has clarified that these three grounds carry discre
meanings. InHumphrey’s Executothe Court explained

that the INM standard prevented the President from

removing any officer except for “one or more of the
causes named in the applicable statute.” 295 W.632

Moreover, Congress has enacted other statutes that

include only two of the three INM removal grounds,
indicating that each term bears a distinct meanira.
instance, weeks after the Court decidedmphrey’s
Executor Congress added a removal provision to the
National Labor Relations Act, but it narrowed théM
standard by eliminating “inefficiency.Seech. 372, § 3,
49 Stat. 449, 451 (1935) (codified at 29 U.S.C58)1

Turning then to each basis for removal, “malfeasénc
was defined as “the doing of that which ought rmobé
done; wrongful conduct, especially official miscoict
violation of a public trust or obligation; specdity, the
doing of an act which is positively unlawful or wagful,

in contradistinction to misfeasance.” Bhe Century
Dictionary and Cyclopedi&593 (Benjamin E. Smith ed.,
1911)* “Neglect of duty” meant “failure to do something
that one is bound to do,” a definition broadly emthdy
courts and dictionaries alikeSee A Law Dictionary
404-05, 810 (Henry Campbell Black ed., 2d ed. 1910)

= Contemporary definitions of malfeasance are geiy

comparable. See, e.g. Malfeasance Black's Lav
Dictionary (10th ed. 2014) (“A wrongful, unlawful,
dishonest act; esp., wrongdoing or misconduct
public official.”); see alsoDaugherty v. Ellis 142
W.Va. 340, 97 S.E.2d 33, 42-43 (W. Va. 1956)
(collecting definitions of “malfeasance”). Courtavie
likewise interpreted malfeasance to mean co
conduct that is wholly wrongf, if not positivel
unlawful. See, e.gState ex rel. Neal v. State Civil Si
Comm’n 147 Ohio St. 430, 72 N.E.2d 69, 71 (C
1947) (“Nonfeasance is the omission of an act whi
person ought to do; misfeasce is the improper doi
of an act which a person might lawfully do; .
malfeasance is the doing of an act which a peraght
not to do at all.”) (quotingell v. Josselyn69 Mass
309, 311 185H. Courts have often interpret
“malfeasance in office” to require a wrongful abt
was done in an official capacitfee, e.g.Arellano v
Lope;, 81 N.M. 389, 467 P.2d 715, 718 (N.M.
1970)

1 See alscCavender v. Cavend, 114 U.S. 464, 4724,
5 S.Ct. 955, 29 L.Ed. 212 (188)nding “neglect o
duty” when a trustee failed to perform his dutyrtees
the trust funds he had receivetfjplmes v. Osborns7
Ariz. 522, 115 P.2d 775, 783 (Ariz. 19 (defining
“neglect of duty” as equivalent to “nonfeasancetiich
means the “substantial failure to perform d
(quoting State v. Barnett60 Okla.Crim. 355, 69 P.
77, 87 (Okla. Crim. App. 193p)

However, | concentrate on “inefficiency” becausesithe
broadest of the three INM removal grounds and best
illustrates the minimal extent to which the INM radard
restricts the President’s ability to supervise Bxecutive
Branch.

Dictionaries consistently defined the word “ineificcy”

to mean ineffective or failing to produce some =i
result. For example, one prominent turn-of-the-agnt
dictionary defined “efficient” as “[a]cting or abl® act
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with due effect; adequate in performance; bringmbear
the requisite knowledge, skill, and industry; cdpab
competent.” 3The Century Dictionary and Cyclopedia
supra at 1849. The same dictionary also defined
“inefficient” to mean “[n]ot efficient; not produeg or not
capable of producing the desired effect; incapable;
incompetent; inadequate.” 5id. at 3072. Other
dictionaries from the time period reiterated these
definitions. See, e.g.3 A New English Dictionary on
Historical Principles 52 (Henry Bradley ed., 1897)
(defining “efficient” as “productive of effects; fettive;
adequately operative. Of persons: Adequately sKi)je5

id. at 240 (James A.H. Murray ed., 1901) (defining
“inefficient” as “[n]ot efficient; failing to prodoe, or
incapable of producing, the desired effect; inefec Of

a person: Not effecting or accomplishing something;
deficient in the ability or industry required forhat one
has to do; not fully capable®These dictionaries indicate
that an individual acts inefficiently when he faite
produce some desired effect or is otherwise ingffedn
performing or accomplishing some task.

12 See als 2 Universal Dictionary of the Engli:

Languag: 1817 (Robert Hunter & Charles Morris e
1897) (“Efficient” defined as “[clausing or produg
effects or results; acting as the cause efflects
effective,” and as “[hJaving acquired a compe
knowledge of or acquaintance with any art, practix
duty; competent; capable”)¢. at 2660 (“Inefficient
defined as “wanting the power to produce the ddsir
proper effect; inefficacious;powerless,” and
“liincapable; wanting in ability or capaci
incompetent,” and as “[ijncapable of or indispode
effective action”); A Dictionary of the Englis

Languagr 306 (James Stormonth ed., 1¢
(“Efficient” defined as “producing effects; able
competent” and “effectual; effective; capa

efficacious”); id. at 491 (“Inefficient” defined as “n
possessing the power or qualities desired;
efficacious; not active” and as “want of power
qualities to produce the effects desired; inagtiyijt
Webster’s International Dictionary of the Engli
Languag' 472 (Noah Porter ed., 1898) (“Efficie
defined as “[c]ausing effects; producing resultsy
makes the effect to be what it is; actively opertno
inactive, slack, or incapable; charaized by energet
and useful activity”)jd. at 756 (“Inefficient” defined ¢
“not producing the effect intended or desi
inefficacious” and as “[ijncapable of, or indispds®,
effective action; habitually slack or remiss; effeg
little or nothing; asjnefficientworkmen; arninefficien
administrator”); Dictionary of the English Language
465 (Joseph E. Worcester ed., 1878) (“Effici
defined as “[a]ctually producing or helping to puce
effects; that produces directly a certain effeatjsing
effects; effective; efficacious; effectual; compi
able; active; operative”);id. at 747 (“Inefficient

defined as “[n]ot efficient; having little ener

inactive; ineffectual; inefficacious”).

*45 This broad understanding of “inefficiency” is
supported by other contemporaneous sources, sutte as
debates in Congress both before and dftemphrey’s
Executor Legislative history is a permissible tool of
statutory interpretation when used “for the purpage
establishing linguistic usage” or “showing that a
particular word or phrase is capable of bearing a
particular meaning.” Scalia & Garnauprg at 388. The
debates in Congress during the early twentiethucgnt
display how the “inefficiency” ground for removalas
understood by “intelligent and informed people bét
time.” Antonin Scalia, Common-Law Courts in a
Civil-Law System: The Role of United States Federal
Courts in Interpreting the Constitution and Lavis A
Matter of Interpretation 3, 38 (Amy Gutmann ed.97p

When discussing congressional control of the Cootiptr
General, who was protected by the INM terms, Member
of Congress assumed the Comptroller could be rethove
for “inefficiency” if he failed to produce Congréss
desired effects. One Congressman maintained ththeif
Comptroller “wasinefficientand was not carrying on the
duties of his office as he shoulthd as the Congress
expected [then Congress] could remove him” under the
INM standard. 61 Cong. Rec. 1081 (1921) (staternént
Rep. Joseph Byrns) (emphases addeeh); alsdBowshey
478 U.S. at 728, 106 S.Ct. 31&mhferring from this
guotation that “inefficiency” constitutes a broacbgnd

for removal). And another Member reiterated thaemh
the Comptroller General “fails to do that work [of
Congress] in a strong and efficient wag, a way the
Congress would have the law execut€dngress has its
remedy, and it can reach out and say that if the isvaot
doing his duty, if he isnefficient... he can be removed.”
61 Cong. Rec. at 1080 (statement of Rep. James)Good
(emphases added). Thus, even though the Comptroller
General was protected by the INM terms, the breafith
the “inefficiency” ground permitted Congress to @
him for failing to perform his duties in the manner
Congress wanted.

Three years afteHumphrey’s ExecutorCongress again
considered the meaning of “inefficiency” when défgt
whether to include INM protections for officials tfe
Civil Aeronautics Authority. One Senator participatin
the debate, fearing that the “inefficiency” causeé dot
provide sufficient independence for agency offigjadven
lamented: “If we provide that the President mayaeea
man for inefficiency, to my mind we give him unlired
power of removal. Under such authority he couldehav
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removed Mr. Humphrey, had he assigned that assamea
... 1 do not see anything to be gained by discgsse
legal question if we are to leave the word ‘ine#fircy’ in
the provision.” 83 Cong. Rec. 6865 (1938) (statenuén
Sen. William Borah). While this sentiment somewhat
overstates the breadth of the “inefficiency” grounid
reflects a broader truth exemplified in the Congji@sal
Record: well-informed people in the early twentieth
century understood the word “inefficiency” in a man
consistent with its dictionary definition.

And for those who find it relevant, turning to the
contemporary meaning of “inefficiency” would not
change much in this analysis. The word has maietaa
fairly stable meaning throughout the life of theMN
standard. If anything, the contemporary definitioh
“inefficiency” has gradually becommore expansive than

it was at the time oHumphrey’s ExecutorWhile older
definitions of inefficiency largely discuss ineffeeness,
modern definitions have increasingly adopted an
additional definition of “wasteful."See, e.qg.Efficiency
Oxford English Dictionary(2d ed. 1989) (outlining the
etymological evolution of “efficiency”). And thisrbad
understanding of “inefficiency” is further suppattdy
contemporary usage. See, e.g. Budget
Hearing—Consumer Financial Protection Bureau Before
the Subcomm. on Oversight & Investigations of the H
Comm. on Fin. Serysl12th Cong. 8 (2012) (statement of

Rep. Barney Frank, Ranking Member, H. Comm. on Fin.

Servs.) (discussing the INM standard and statiag‘this
notion that the Director cannot be removed is famhci..
No one doubts that if a change in Administratiomes,
and the new Presidentisagrees with the existing
Director, he or she can be removed. And provingyba
were notinefficient the burden of proof being on you,
would be overwhelming” (emphases addét)).

= One commentator has suggested that the contemp

understanding of official “inefficiency” is limiteda
instances of “pecuniary or temporal waste.” Ken
Barnett,Avoiding Independent Agency Armagedd®n
Notre Dame L. Rev. 1349, 1386 (20X2jting The Neu
Oxford American Dictionary 867 (2001)). Thi
assertion is unconvincing for at least two reasbirst
the very dictionary on which the commentator r
also defines ‘“inefficient” to include the failurto
“achiev[e] maximum productivityand the failure “t
make the best useof time or resources. The Neu
Oxford American Dictionarysupra at 867 (emphas
added). These definitions would seemingly allo
finding of ‘“inefficiency” any time the Preside
determined an officer used resources imperfectys
instance by pursuing an unwise policy. Second, &
of other contemporary dictionaries provide deforit
of “inefficiency” that are entirely consistent witie
turn-of-the-century usage presented heBee, e.g.

Merriam-Webster's Collegiate Dictiona (11th ed
2014) (defining “inefficient” as: “not producing d
effect intended or desired ... wasteful of timeeperg
... incapable, incompetent”); Bryan A. Garn@arner’s
Modern American Usar 293, 462 (2009) (simila
Inefficien, The American Heritage Dictionary of 1
English Languac (2017) (similar).

*46 While ordinary usage reveals that an officer is
“inefficient” when he fails to produce or accomplisome
end, one might wondevho or what sets the end that the
officer must efficiently pursue. In context, itatear that
the end cannot be set by the officer himself. Adtigrit is

a removal ground that we are interpreting. Congress
establishes the broad purposes of an independentyg
see, e.g. 12 U.S.C. § 5511(outlining the purpose,
objectives, and functions of the CFPB), and thesiglemt
assesses whether the officer has produced therédesi
effect.” Put differently, an officer is inefficienwhen he
fails to produce or accomplish the agency's ends, a
understood or dictated by the President operatiitigirw
the parameters set by Congress.

All told, the President retains significant autiypninder
the INM standard to remove the CFPB Director. The
breadth of the standard—particularly the inefficgn
ground—preserves in the President sufficient supery
power to perform his constitutional dutiés.

1 Judge Wikins argues that my interpretation

“inefficiency” is overly broad because it pern
removal for some policy disagreements. Howeve
does not address the dictionaries and
contemporaneous sources that support my analys
the Supreme Court’'sonstrual of the INM terms

Bowshe. Instead, Judge Wilkins relies on a line
cases pertaining to the termination of federal ergs:
under the civilservice statutes, which per
termination of government employees “for such ¢
as will promote the efficiency of the serviceSee
Concurring Op. at 16-19 (Wilkins, J.) (citisgU.S.C. !
7513. | am skeptical that this line of cases can @r
the meaning of “inefficiency” in the INM stands
Establishing that a removal will “promotehe
efficiency of the service” calls for differe
considerations than establishing that an officendeil
has acted inefficiently. Moreover, every single e
Judge Wilkins citesupholds the removal of a
employee, so none demonstrate what of
conduct—including policy choicesweuld fail to mee
the inefficiency standard. And more fundamentali
these civilservice cases controlled our interpretatic
the INM standard, they would actually increase
President’s control of independent agencigss cour
has held that the “efficiency of the service” siam
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permits removal for insubordination and for abg
policy differences. If this standard were applia
INM-protected officers, it's unclear how agencies ¢
retain any independence from presidential con8ek
e.g, Meehan v. Macy392 F.2d 822, 836 (D.C. C
1968) (“There can be no doubt that an employee
be discharged for failure to obey valid instructipoi
that a discharge for subordination will promote tl
efficiency of the service.”)reh’'g on other grounds
425 F.2d 469 (D.C. Cir. 1968ff'd en bang425 F.2(
472 (D.C. Cir. 1969)Leonard v. Douglas321 F.2:
749, 750-53 (D.C. Cir. 1963%upholding the removal
a Justice Department attorney whose “profess
competence [wa]s not questioned” but whose suj
found him to be generally “unsuitab[le]” for
“policy-determining position”).

C

The INM standard provides a broad basis for rengpvin
the CFPB Director, but what steps must the Presitde
to effect such a removal? It appears well-setttet &in
officer with removal protection is entitled to nm#i and
some form of a hearing before remov@eeShurtleff v.

United States189 U.S. 311, 313-14, 23 S.Ct. 535, 47

L.Ed. 828 (1903)(concluding that where removal is
sought pursuant to statute for “inefficiency, neglef
duty, or malfeasance in office ... the officer igiged to
notice and a hearing’Reagan v. United State$82 U.S.
419, 425, 21 S.Ct. 842, 45 L.Ed. 1162 (19@tating that
where causes of removal are specified by the Qatisti
or statute, “notice and hearing are essenttalRithough
the Supreme Court has not defined the precise eonts
this process, there is little reason to think iuldoimpose
an onerous burden on the Presid&®eBreger & Edles,
supra at 1147-50. Afterwards, removal would be
permissible if the President determined that thePEF
Director had been ineffective or incapable of “proeg
the desired effect.” Because removing an officer fo
“inefficiency” is a removafor cause the President should
identify what the Directordid that was inefficient. In
other words, the President should identify theoactaken
by the Director that constitutes the cause for tttie is
being removed. Then the President must simply cdfer
reasoned, non-pretextual explanation of how thoteres
were inefficient?

The Supreme Court’s dyzeocess cases from the 19
and 1980s ab suggest that an officer covered by
INM standard would be constitutionally entitled
some procedural protections before remo%ae, e.g.
Cleveland Bd. of Educ. v. Loudermi##70 U.S. 53:

538-39, 105 S.Ct. 1487, 84 L.Ed.2d 494 (1986lng
that persons classified as civil servants undee $éa
who could be terminated only for cause posses
property right in their job securityBd. of Regents
Stete Colls. v. Roth408 U.S. 564, 5787, 92 S.C
2701, 33 L.Ed.2d 548 (1972kee alsoRobert E
Cushman,The Independent Regulatory Commissions
466 (1972). Most agency statutes do not pres
specific procedures for removal hearings. Brege
Edles,supra at 114751. But if removal protectiol
secure a type of property interest for officerse, e.g.
Rotl, 408 U.S. at 576-77, 92 S.Ct. 270hen th
removal procedures would need to satisfy an off
procedural due-process rightgeMathews v. Eldridge
424 U.S. 319, 3335, 96 S.Ct. 893, 47 L.Ed.2d
(1976) This would generally require something
than a formal hearing under the Administra
Procedure ActSeeBreger & Edlessupra at 1147-50.

A future case challenging a President’s decisic
actually remove an officer may require courts
articulate the appropriate standard for qimli review
though that question is beyond the scope of thég
See generall'Dalton v. Specter511 U.S. 462, 4737,
114 S.Ct. 1719, 128 L.Ed.2d 497 (1994)ountair
States Legal Found. v. Bi, 306 F.3d 1132, 1133€
(D.C. Cir. 2002) Breger & Edlessupra at 1151;cf.
John F. Dillon,Commentaries on the Law of Munici
Corporations8 484, at 815 (1911) (“[T]he power of
courts to review the acts of themoving power i
necessarily limited (emphasis omitted)).

*47 In practical effect, my approach yields a result
somewhat similar to Judge Kavanaugh's proposed
remedy. He would sever the for-cause provision ftbe
CFPB’s authorizing statute, making the Director
removable at will. See Dissenting Op. at 7, 68-73
(Kavanaugh, J.). My interpretation of the INM starul
would not disturb Congress’s design of the CFPRB,ibu
would allow the President to remove the Directoseoh
on policy decisions that amounted to inefficiendsy.
addition, my analysis of the INM standard wouldelik
have broader implications. For example, the dedinibf
“inefficiency” presented here would presumably gpol
other independent agencies protected by the INM
standardSee suprdPart I1l.A. And while | conclude here
that the INM standard is a permissible restrictionthe
President’s ability to remove the CFPB Directother
removal standards—particularly those lacking the
“inefficiency” ground—may not be defensible under
Humphrey’s ExecutoandMorrison.
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A%

Judge Wilkins argues this interpretation of the INM
standard defeats the purpose of the provisiGee
Concurring Op. at 19-21 (Wilkins, J.). After atet Court

in Humphrey’s Executoexamined the legislative history
of the Federal Trade Commission Act and concluted t
the “congressional intent” underlying the Act was t
create an “independent” body of expe85 U.S. at 625,
55 S.Ct. 869How can agency directors be independent if
the President can remove them so easily for
“inefficiency™?

As a preliminary matter, the Court’s discussionF3iC
“independence” irHumphrey’s Executowas part of its
statutory holding, not its constitutional analyseeMaj.
Op. at 45-46. In its statutory analysis, the Coungrely
attempted to discern if the INM standard was inéehtb
limit the President's removal power. The Court
determined that it did, staking its conclusion loa text of
the statute: “The words of the act are definite and
unambiguous.295 U.S. at 623, 55 S.Ct. 86Bhe Court
then proceeded to address the legislative histauy, it
expressly disavowed any reliance on that discussea
id. at 623-25, 55 S.Ct. 86@nd concluded that the INM
standard was designed to reduce the Presidentswotie
“illimitable” removal power. But as described abptee
Court never addressed jusbw muchthe INM standard
limits that power See suprdart II.

More fundamentally, a straightforward textual asedyof
“inefficiency” does not remove the “concept of
‘independence’ from ‘independent agencies,” ”
Concurring Op. at 19 (Wilkins, J.), because agency
independence is not a binary but rather a mattdegfee.
This principle is at the heart Morrison, which does not
forbid all interference with the President’s executive
power but only forbiddoo muchinterference.See487
U.S. at 692. Insisting that each INM term be intetgd to
maximize director independence thwarts Congress’s
specific choice of means to protect the DirectgN]6
legislation pursues its purposes at all costs.[l]t.
frustrates rather than effectuates legislative ninte
simplistically to assume thawhatever furthers the
statute’s primary objective must be the laRddriguez v.
United States480 U.S. 522, 525-26 (1987) (per curiam).
With the INM standard, Congress chose to provideeth
discrete grounds for removal, at least one of wicrery
broad. In other words, Congress specified the amofin
removal protection the CFPB Director would recemed
that amount is minimal. Elsewhere Congress hagdeglec
to provide greater protection. For example, onlyekge
after Humphrey’s Executo€ongress chose not to include
“inefficiency” as a ground for removal in the Natad
Labor Relations ActSeech. 372, 8§ 3, 49 Stat. 449, 451

(1935) (codified at 29 U.S.C. § 153) (permittingnceval
“upon notice and hearing, for neglect of duty or
malfeasance in office, but for no other cause”).

SinceHumphrey’s ExecutoiCongress has created a wide
range of removal protections, some stronger thaerst
SeeFree Enterprise Fund561 U.S. at 549-56, 130 S.Ct.
3138 (Breyer, J., dissenting) (listing numerous agency
removal protections, many of which provide differen
statutory grounds for removal). “[L]Jaw is like acter. It
has length as well as direction. We must find bothywe
know nothing of value. To find length we must take
account of objectives, of means chosen, and ofpsigp
places identified.” Frank H. Easterbrookhe Role of
Original Intent in Statutory Constructipdl Harv. J.L. &
Pub. Pol'y 59, 63 (1988)Here, Congress specified that
the INM standard would move certain agencies in the
direction of greater independence from the Presiden
compared to those officers subject to at-will realoBut
Congress also specified just how far that principfe
independence would reach, and it is not for us to
second-guess that choice. “The removal restrictiosis
forth in the statute mean what they saiyrte Enterprise
Fund 561 U.S. at 502, 130 S.Ct. 3138

*48***

The challenged features of the CFPB do not violate
Article Il because they do not prevent the Predidiemm
performing his constitutional duty to supervise the
Executive Branch. That is so because the INM stahda
creates only a minimal barrier to the Presidentaeny
the CFPB Director. Of course, if Congress desitanay
pass a more restrictive removal provision, as & wih
other agencies. At that point, my colleagues’ thgio
evaluation of the CFPB’s bureaucratic structure rbay
necessary. But as it stands today, such an ewatusi
neither required nor consistent with the mandatenfr
Morrison.

KAREN LECRAFT HENDERSON Circuit Judge,
dissenting:

Effective 1789, we Americans “set up government by
consent of the governedW. Va. State Bd. of Educ. v.
Barnette 319 U.S. 624, 641, 63 S.Ct. 1178, 87 L.Ed.
1628 (1943) Under the United States Constitution, all of
the federal government’s power derives from thepjeeo
U.S. CONST. pmbl.seeMcCulloch v. Maryland17 U.S.

(4 Wheat.) 316, 405, 4 L.Ed. 579 (1819 form, and in
substance, it emanates from them.”). Much of tloatqy
has been further delegated to a warren of adnirgyr
agencies, making accountability more elusive andemo
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important than ever. Nowadays we the people taerat
bureaucrats “poking into every nook and cranny aifyd
life,” City of Arlington v. FCC569 U.S. 290, 133 S.Ct.
1863, 1879, 185 L.Ed.2d 941 (2018Roberts, C.J.,
dissenting), on the theory that if they exerciseirth
delegated power unjustly, inexpertly or otherwis®dds
with the popular will, we can elect legislators aad
President who will take corrective actiotGhevron,
U.S.A., Inc. v. NRDCA67 U.S. 837, 865, 104 S.Ct. 2778,
81 L.Ed.2d 694 (1984)(underscoring that “[w]hile
agencies are not directly accountable to the pégogriey
report to political actors who are).

But consent of the governed is a sham if an adindriige
agency, by design, does not meaningfully answeritor
policies to either of the elected branches. Suthasase
with the Consumer Financial Protection Bureau (CFPB
The CFPB, created by the Dodd-Frank Wall Street
Reform and Consumer Protection Act of 2010
(Dodd-Frank), Pub. L. No. 111-203, Title X, 124 tSta
1376, 1955-2113 (July 21, 2010),
perma.cc/6K2U-CD9W,is an agency like no other. Its
Director has immense power to define elastic corscep
unfairness, deception and abuse in an array ofucoars
contexts; to enforce his rules in administrative
proceedings overseen by employees he appoints; to
adjudicate such actions himself if he chooses; &nd
decide what penalties fit the violation. The Dimrotloes

all that and more without any significant check thg
President or the Congress. Dodd-Frank gives theckir

a five-year tenure—thereby outlasting a Presidentia
term—and prohibits the President from removing him
except for cause. At the same time, the statuteagtees
the CFPB ample annual funding from the Federal iRese
System, outside the ordinary appropriations procHss
thus frees the agency from a powerful means of
Presidential oversight and the Congress’s mosttafte
means short of restructuring the agency. Finalhg t
Director is unique among the principal officers of
independent agencies in that he exercises vasttaec
power unilaterally: as a board of one, he need not
deliberate with anyone before acting.

L The perma.cc links throughout this opinion arc

materials that are available onlinéSee Encinc
Motorcars, LLC v. Navart, —U.S. —136 S.C
2117, 2123, 195 L.Ed.2d 382 (201(@}sing perma.cc
Bandimere v. SE, 844 F.3d 1168, 1170 n.1 (10th ¢
2016)(same).

*49 In my view, Dodd-Frank Title X, otherwise known as
the Consumer Financial Protection Act, violatesichet
lI: its “language providing for good-cause remoisl...

one of a number of statutory provisions that, wogki
together, produce a constitutional violatioree Enter.
Fund v. PCAOB561 U.S. 477, 509, 130 S.Ct. 3138, 177
L.Ed.2d 706 (2010)Under Article IlI, “[tlhe executive
Power shall be vested in a President” who “shdtkta
Care that the Laws be faithfully executed.” U.S.N(ZT.

art. 11, 88 1,3. In Myers v. United State®72 U.S. 52, 47
S.Ct. 21, 71 L.Ed. 160 (1926he United States Supreme
Court explained that the President must ordindniye
“unrestricted power” to remove executive officefre is

to faithfully execute the lawdd. at 176, 47 S.Ct. 21
More recently, the Court inFree Enterprise Fund
emphasized “the importance of removal’—based on
“simple disagreement with [an agency's] policies or
priorities"—as a means of ensuring that the modern
administrative state does not “slip from the Exaal$
control, and thus from that of the peopl®81 U.S. at
499, 502, 130 S.Ct. 3138lere, when taken together with
the rest of Title X, the for-cause removal prouisim
effect puts the CFPB beyond the people’s reach.

| recognize thaHumphrey’s Executor v. United States
295 U.S. 602, 55 S.Ct. 869, 79 L.Ed. 1611 (198%de
an exception to the President’s “exclusive power of
removal,”Myers 272 U.S. at 122, 47 S.Ct.,2h holding
that the Congress “carynder certain circumstances
create independent agencies run by principal office
appointed by the President, whom the President moay
remove at will but only for good causefFree Enter.
Fund 561 U.S. at 483, 130 S.Ct. 31@3nphasis added)
(citing Humphrey’s Ex’y 295 U.S. 602, 55 S.Ct. 869, 79
L.Ed. 161). But Humphrey’'s Executorremains the
exception, not the rule, and it does not apply here

Humphrey’s Executoupheld a for-cause limit on the
President’s authority to remove commissioners @& th
Federal Trade Commission (FTC), a “legislative ayén
headed by a “non-partisan” “body of experts” whose
staggered terms ensure that the commission does not
“complete[ly] change at any one time” but insteading
collective expertise even as individual memberseamd
go. 295 U.S. at 624, 628, 55 S.Ct. 8@y contrast, the
CFPB is not a legislative agency, if that meansgency
that reports to the Congreshlor is it a nonpartisan body
of experts. Unlike the five FTC commissioners, dthigee

of whom can be members of the same political painiy,
CFPB's sole Director does not have to bother wita t
give and take required of a bipartisan multimentimaty.
Also, the CFPB’'s membershifs subject to complete
change all at once, at five-year intervals that ram
coincide with the four-year term of the Presidehie
imperfect overlap means that for much of the Peedid
term—sometimes all of it—the sole “regulator ofsfir
resort ... for a vital sector of our economy¥ree Enter.
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Fund 561 U.S. at 508, 130 S.Ct. 3138ight well be
faithful to the policies of the last President, tied views
of the current one.

The Congress’s abdication of financial responsi
for the CFPB may give rise to Article | objectir
beyond the scope of this opinion. For my purpose
deficiency in congressional oversight is impor
because it is one of several factors distinguisttiig
case fromHumphrey’s Executor

First principles, noHumphrey’s Executorcontrol here.
This unaccountable agency violates them. | disagitte
the majority's conclusion to the contrary. Further,
although | agree with portions of Judge Kavanaugh’s
dissent, | cannot join it, primarily because it \ebstrike
and sever Title X's for-cause removal provision.ei&v
assuming that remedy would bring the CFPB fullyirme
with the Constitution, | do not think we can dietat to

the Congress.

Severability turns on whether the statute, minug an
invalid provision, “will function in amannerconsistent
with the intent of Congress” and “is legislationath
Congress would ... have enactedllaska Airlines, Inc. v.
Brock 480 U.S. 678, 685, 107 S.Ct. 1476, 94 L.Ed.2d 661
(1987)(emphasis in original). Statutory text, structanel
history manifest the 111th Congress’s belief thas t
CFPB’s independence frotmoth of the elected branches
is indispensable. Excising only the for-cause reamhov
provision would leave behind a one-legged ageney, th
by all indications, the Congress would not haveize.
True, the introduction to the 849-page Dodd-Frank
legislation includes a standard-form severabililguse.
But such a clause raises only a “presumption” ttest
objectionable provision can be excisedlaska Airlines
480 U.S. at 686, 107 S.Ct. 1476he presumption is
rebutted here. As | see it, Dodd-Frank's severgbili
clause speaks to severing Title X from other titéshe
legislation but does not support severing the &rse
removal provision from the rest of Title X.

*50 Accordingly, | would invalidate Title X in its einéty
and let the Congress decide whether to resuscitate,—
if so, how to restructure—the CFPB. | would setiaghe
Director’s decision aslltra vires and forbid the agency
from resuming proceedings. Because the en band’€our
decision permits this case to continue before gemey, |
respectfully disserit.

3 I found it unnecessary to decide the CFI

constitutisality at the panel stage because PHH sc
the same relief (“vacatur”) whether we endorse

constitutional claim or its statutory claims, tlagtér o
which the panel unanimously found meritorioB$iH
Corp. v. CFPB 839 F.3d 1, 56-60 (D.C. Cir. 2016)
(Henderson, J., concurring in part and dissentin
part), vacated upon grant of reh’g en bafieeb. 1€
2017); see PHH Panel Br. 23-24, 682; PHH Pan:
Reply Br. 31. But unlike its panel briefs, PHH’s
bancbriefs expressly ask that the Director’s deci
“be vacated without remand” and that the Courtl3id
the CFPB from resuming proceedings.” PHH Br.
PHH Reply Br. 29. Because that relief is warra
only if the CFPB is unconstitutionally structured,
believe the constitutional question can no longe
avoided. SeeCitizens United v. FEC558 U.S. 31(
375, 130 S.Ct. 876, 175 L.Ed.2d 753 (201Rpberts
C.J., concurring) (“When constitutional questions a
‘indispensably necessary’ to resolving the cadeaatl
‘the court must meet and decide them.” ” (quotig
parte Randolp, 20 F. Cas. 242, 254, (No. 11558) |
Va. 1833) (Marshall, C.J.))see also infranote 17. I
any event, because the majorityecities th
constitutional question and gets it wrong, | set
reason to withhold my view<f. Freytag v. Commr
501 U.S. 868, 89222, 111 S.Ct. 2631, 115 L.Ed
764 (1991) (Scalia, J., concurring in part @n
concurring in the judgment) (expressing views
merits after disagreeing with Court’s decision ¢aat
Appointments Clause issu

I. THE CFPB’S STRUCTURE VIOLATES ARTICLE
I

The administrative agencies sprawled across Watinng
D.C.—especially the “independent” ones—do not fit
comfortably within the text and structure of the
Constitution® FTC v. Ruberoid Cp343 U.S. 470, 487, 72
S.Ct. 800, 96 L.Ed. 1081 (195R)ackson, J., dissenting)
(“[Aldministrative bodies ... have become a verigab
fourth branch of the Government, which has deraroyed
three-branch  legal theories ...");see PHILIP
HAMBURGER, IS  ADMINISTRATIVE LAW
UNLAWFUL? 1-2 (2014) (“Constitution generally
establishes three avenues of power” but adminigtrat
state “prefers to drive off-road”). Cognizant of
modern-day complexities, and bowing to perceived
necessity, the judiciary has made accommodatiocts &si
Humphrey’s Executor But the accommodations have
limits and the CFPB exceeds them.

In this opinion, | use the term “independent agéic
mean an agency whose principal officers e
protection from removal at the President's wilet
Free Enter. Fun, 561 U.S. at 483, 130 S.Ct. 3138
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A. THE PRESIDENT'S REMOVAL POWER

Three Article Il cases-Myers Humphrey’s Executoand
Free Enterprise Fund-set forth the legal framework for
deciding the CFPB’s constitutionality. | discus<hean
turn.

1. Myers

One would not know it from the CFPB’s one-sentence
treatment, CFPB Br. 32, biyersis a “landmark,Free
Enter. Fund 561 U.S. at 492. In 1917, President Wilson,
by and with the advice and consent of the Senate,
appointed Frank Myers to a four-year term as fitass
postmaster.Myers 272 U.S. at 56, 106. He did so
pursuant to an 1876 statute providing in relevant fhat
“[p]ostmasters of the first, second and third atasshall

be appointed and may be removed by the Presidesmdy
with the advice and consent of the Senatd.”at 107
(quoting Act of July 12, 1876, ch. 179, § 6, 19tS89,
81). In 1920, for reasons undisclosed in thigers
opinion? President Wilson removed Myers from office
without the Senate’s advice and consédt.at 106-07.
Invoking the 1876 statute, Myers sued for “salagnf

the date of his removalldl. at 106. He lost. In an opinion
authored by Chief Justice Taft—Wilson’s predecessor
President—the Supreme Court held that requiring the
President to obtain advice and consent in ordeertwove

an executive officer violates Article lid. at 108, 176.

Many years later, the Supreme Court noted that &
had been suspected of fralhines v. Byrd521 U.S
811, 827, 117 S.Ct. 2312, 138 L.Ed.2d 849 (1997)
Historical recods indicate that he also aliene
colleagues and ensnared himself in one politicatug
after anotherSeeJonathan L. EntinThe Curious Cas
of the Pompous Postmastétyers v. United States,
CASE W. RES. L. REV. 1059, 1062-64 (2016iting
contemporaneous news accounts and personal letters)

*51 Because the Constitution contains “no express
provision respecting removals” and “[tlhe subjeetswiot
discussed in the Constitutional ConventioB72 U.S. at
109-10, 47 S.Ct. 21the Court focused on the First
Congressjd. at 111-36, 47 S.Ct. 21In 1789, the First
Congress enacted a law that effectively recognitieel
power of the President under the Constitution toawe

the Secretary of Foreign Affairs"—now the Secretafy
State—"without the advice and consent of the Sehite

at 114, 47 S.Ct. 21seeid. at 111-15, 47 S.Ct. 2TThe
Court gave “great[ ] weight” to the debates on Hilé
because the First Congress “numbered among iterdgad
those who had been members of the Conventilah.4at
136, 174-75, 47 S.Ct. 2The Court pointed especially to
James Madison’s “masterly” arguments about the vaino
power because they “carried the Housel” at 115, 47
S.Ct. 21 Collecting the views of Madison and his
colleagues, and “supplementing them” with “addigibn
considerations” of its own, the Court declared that
generally the President’s “executive power” “indies] ...
the exclusive power of removalld. at 115, 122, 47 S.Ct.
21. The Court supported that general proposition with
four reasons rooted in constitutional text, struetand
function.Id. at 115-35, 47 S.Ct. 21

First, Article 1l gives the President not only thewerto
execute the laws but tlobligation “to take care that they
be faithfully executed.272 U.S. at 117, 47 S.Ct. 2He
cannot do so “unaided”; he needs *“the assistance of
subordinates.Td. Because “his selection of administrative
officers is essential to” his faithful execution tbe laws,

“so must be his power of removing those for whom he
can not continue to be responsibleld. (citing 1
ANNALS OF CONG. 474 (1789) (Joseph Gales ed.,
1834) (available in photo. reprint, William S. H&inCo.
2003) (statement of Fisher Ames)). And because the
crown—the British executive—had the power to appoin
and remove executive officers, “it was natural” foreth
Framers “to regard the words ‘executive power’ as
including both.”ld. at 118, 47 S.Ct. 21

Secondthe Constitution divides legislative and exeagitiv
powers, giving them to two separate but coequatigqall
branches as a check against oppression by eAh2rJ.S.

at 120-21, 47 S.Ct. 21Some Framers had thought it an
“unchaste” “mingling” of the legislative and exeiwat
powers even to give the Senate the job of advismgnd
consenting to the President’s appointmeldsat 120, 47
S.Ct. 21(quoting 1 ANNALS OF CONG. 557 (statement
of Abraham Baldwin)). In the First Congress, Madiso
and others cautioned against “ ‘extend[ing] this
connexion’ ” to “the removal of an officer who hserved
under the Presidentld. at 121, 47 S.Ct. 2{quoting 1
ANNALS OF CONG. 380 (statement of James
Madison)). Whereas a veto on the appointment power
merely “enables the Senate to prevent the fillihgffices
with bad or incompetent men,” a veto on the Predide
“exclusive power of removal” entangles the Congriess
an executive function: deciding whether an incuniben
officer has the requisite “loyalty” to the Presitlen
agendald. at 121-22, 131, 134, 47 S.Ct..21
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Third, the President’'s removal power is especially gjron
with respect to principal executive officefd72 U.S. at
126-29, 47 S.Ct. 21The first half of the Appointments
Clause requires the President personally to appwitt

the Senate’s advice and consent, “Ambassadorsy othe
public Ministers and Consuls, Judges of the supreme
Court, and all other Officers of the United Statehpse
Appointments are not herein otherwise provided éord
which shall be established by LawJ:S. CONST. art. II,

§ 2, cl. 2 By way of an “exception,272 U.S. at 127, 47
S.Ct. 21 the second half of the Appointments Clause
provides: “[BJut the Congress may by Law vest the
Appointment of such inferior Officers, as they thin
proper, in the President alone, in the Courts of,Lar in

the Heads of DepartmentsJ.S. CONST. art. II, § 2, cl.

2. The Congress accordingly has “legislative powethi
matter of appointments and removals in the case of
inferior executive officers.272 U.S. at 127, 47 S.Ct. 21
(citing United States v. Perkind16 U.S. 483, 485, 6
S.Ct. 449, 29 L.Ed. 700 (1896)“By the plainest
implication,” however, the Appointments Clause
“excludes Congressional dealing with appointments o
removals of executive officers not falling withirhet
[inferior-officer] exception, and leaves unaffectede
executive power of the President to appoint andokerh
principal officersld.

*52 Fourth, the Framers did not “intend[ ], without
express provision, to give to Congress ... the mezn
thwarting the Executive ... by fastening upon hias,
subordinate executive officers, men who by their
inefficient service,” “lack of loyalty” or “differat views

of policy” would make it “difficult or impossiblefor him

to “faithfully execute[ ]’ the laws272 U.S. at 131, 47
S.Ct. 21 The removal power was vested in the President
to help him “secure th[e] unitary and uniform exsao

of the laws,”id. at 135, 47 S.Ct. 21and to preserve a
discernible “chain” of “responsibility” from appdied
officers to the President and from the Presidenth®
people,id. at 131-32, 47 S.Ct. 2(quoting 1 ANNALS

OF CONG. 499, 523 (statements of James Madison and
Theodore Sedgwick)).

For those four reasons, the Court concluded that th
President must ordinarily have “unrestricted powey”
“remov[e] executive officers who ha[ve] been appeih
by him by and with the advice and consent of thrafe”
272 U.S. at 176, 47 S.Ct. 2Because the 1876 statute
restricting removal of postmasters violated thahegel
rule, the Court invalidated the statuitk.

2. Humphrey’s Executor

Less than a decade aftblyers the Supreme Court in
Humphrey’s Executoagain addressed the scope of the
President’s removal power, this time in the contxhe
FTC. Under section 1 of the Federal Trade Commissio
Act (FTC Act), an FTC commissioner “may be removed
by the President for inefficiency, neglect of duty,
malfeasance in office.15 U.S.C. § 41In 1933, President
Roosevelt requested the resignation of William
Humphrey, a business-friendly FTC commissioner
appointed by President Coolidge and reappointed by
President Hoover295 U.S. at 618, 55 S.Ct. 86See
RICHARD A. HARRIS & SIDNEY M. MILKIS, THE
POLITICS OF REGULATORY CHANGE: A TALE OF
TWO AGENCIES 153 (2d ed. 1996) (noting that
Humphrey's appointment  was perceived as
“transform[ing] the FTC into an agency that served as

an overseer but a partner of business” (internatajion
omitted)). In his correspondence with Humphrey,
President Roosevelt cited “polic[y]” differences dan
“disclaim[ed] any reflection upon the commissioner
personally or upon his service95 U.S. at 618-19, 55
S.Ct. 869(internal quotation omitted). Humphrey refused
to resign and the President removed hlidn.at 619, 55
S.Ct. 869 Humphrey died shortly thereafter but his
executor sued to recover Humphrey's salary fromdéite

of removal.ld. at 618-19, 55 S.Ct. 869

The Court in Humphrey’s Executorconfronted two
questions. First, does section 1 of the FTC Achitib
the President from removing an FTC commissioner for
any reason other than inefficiency, neglect or
malfeasance295 U.S. at 619, 55 S.Ct. 86Second, if so,
‘is such a restriction or limitation valid under eth
Constitution”? Id. The Court answered yes to both
guestionsld. at 632, 55 S.Ct. 86™ considering the first
question, the Court described at length “the cliaraaf
the commission,’ld. at 624, 55 S.Ct. 86%s manifested
in the FTC Act's text and legislative historid. at
619-26, 55 S.Ct. 869And in considering the second
question, the Court indicated that “the charactethe
office” would determine the Congress’s ability &sirict
the President’s removal powdd. at 631, 55 S.Ct. 869

In other words, the constitutionality of the FTCtAlke
any other law, depended on its content. The CFBBtse
this truism, suggesting the “Court’s discussion tioé
FTC’s structure” is irrelevant because it “comestlie
statutory interpretation part of the decision.” GFBr.
31. ButHumphrey’'s Executomakes plain that, if we are
to understand what it says about Article 1l, we tmus
understand the structure of the agency it sustai2@d
U.S. at 632, 55 S.Ct. 86%holding that President’s
“unrestrictable power” of removal “does not extdndan
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office such as that here involvé@emphasis added)}ee
Free Enter. Fund 561 U.S. at 516, 130 S.Ct. 3138
(Breyer, J., dissenting) (recognizing that applildgbof
Humphrey’s Executoturns in part on “the nature of the
office,” “its function” and “its subject matter”see also
Maj. Op. 22, 36 (“Supreme Court looks to the chimaof

the office” and “the sort of agency involved” when
“analyzing where Congress may deploy ... for-cause
protection” (internal quotation omitted)).

*53 As summarized irHumphrey’s Executorthe FTC’s
structure is as follows:

* It is composed of five commissionef95 U.S. at
619-20, 55 S.Ct. 869 ogether they “are called upon
to exercise the trained judgment of a body of etgper
... informed by experienceld. at 624, 55 S.Ct. 869
(internal quotation omitted).

» The FTC has certain “powers of investigatioidl,”

at 621, 55 S.Ct. 86%ut they are legislative rather
than executive because they are for the purpose of
making reports and recommendations to the
Congressid. at 621, 628, 55 S.Ct. 869

* With the advice and consent of the Senate, the
President appoints each commissioner to a
seven-year term staggered with those of his fellow
commissionersld. at 620, 624, 55 S.Ct. 86%he
duration and “arrange [ment]” of the terms foster
collective expertiseld. at 624, 55 S.Ct. 86@&even
years is “ ‘long enough’ " to “ ‘acquire ... expeess’

" if “membership [is not] subject to complete chang
at any one time” (quoting S. REP. NO. 63-597, at 11
(1914))).

« The FTC is a "non-partisan” “agency of the
legislative and judicial departmentsd. at 624, 630,
55 S.Ct. 869 “Its duties are neither political nor
executive, but predominantly quasi-judicial and
guasi-legislative.ld. at 624, 55 S.Ct. 86%eeid. at
628-29, 55 S.Ct. 869To ensure the FTC's “entire
impartiality” in carrying out its duties—and to
insulate it from “suspicion of partisan directionf:e-
more than three of its commissioners can be
members of the same political partig. at 620,
624-25, 55 S.Ct. 869

Having made these observations, the Court concltraed

an FTC commissioner “is so essentially unlike” a
first-class postmaster thédyers “cannot be accepted as
controlling our decision hereZ95 U.S. at 627, 55 S.Ct.
869 Unlike a postmaster, the Court reasoned, an FTC
commissioner “exercises no part of the executiveguo

.. in the constitutional senseld. at 628, 55 S.Ct. 869

Rather, “[tjo the extent that [the FTC] exercisasy a
executive function, ... it does so in the dischasge
effectuation of its quasi-legislative and quasiijiad
powers” as an expert agency “charged with
enforcement of no policy except the policy of tiagvl
Id. at 624, 628, 55 S.Ct. 86f the Court’s view, just as
the Congress has limited power to interfere witle th
President’'s removal of executive officers, the Pers
has “[ ]limitable power” to remove FTC commissioger
because they are legislative or judicial officéds.at 629,
55 S.Ct. 869seeid. at 630, 55 S.Ct. 869The sound
application of a principle that makes one mastehim
own house precludes him from imposing his contidghie
house of another who is master there.”).

the

3. Free Enterprise Fund

In Free Enterprise Fundthe Supreme Court’s most
recent decision on the scope of the removal pother,
Court was asked to extertddumphrey’s Executoto “a
new situation” it had “not yet encountere®81 U.S. at
483, 130 S.Ct. 3138t declined the invitation. At issue
were provisions that precluded the Securities and
Exchange Commission (SEC) from removing members of
the Public Company Accounting Oversight Board (Bgar
except for causeld. at 486, 130 S.Ct. 313giting 15
U.S.C. 88 7211(e)(p) 7217(d)(3). Based on the
“understanding” that SEC commissioners “cannot
themselves be removed by the President except” for
causejd. at 487, 130 S.Ct. 313&e Court held that two
layers of “good-cause protection” violate Articld |
because together they prevent the President from
“‘overseefing] the faithfulness” of officers who
“determine[ ] the policy and enforce[ ] the laws tbie
United States,id. at 484, 130 S.Ct. 3138

*54 The Court acknowledged that the Congress has
“power to create a vast and varied federal bureaytito
ensure “apolitical expertise.561 U.S. at 498-99, 130
S.Ct. 313§(internal quotation omitted). But faced with a
“novel structure” not squarely authorized Hymphrey’s
Executoror any other precedenit. at 496, 130 S.Ct.
3138 seeid. at 483, 492-96, 514, 130 S.Ct. 313B8e
Court returned to the most fundamental of firshgiples:
“Our Constitution was adopted to enable the pedple
govern themselves, through their elected leadeds.4t
499, 130 S.Ct. 3138n view of that principle, the Court
held that the Congress could not “encase[ ]” tharBo
“within a Matryoshka doll of tenure protections” can
thereby “immun[ize] from Presidential oversight”eth
“regulator of first resort ... for a vital sectof our
economy.”ld. at 497, 508, 130 S.Ct. 31,3keid. at 485,
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130 S.Ct. 313gdetailing Board’s “expansive powers to
govern an entire industry” through rulemaking, #&sidi
inspections, investigations, monetary penalties ather
forms of discipline). Concluding otherwise, the @ou
reasoned, would sever the chain of responsibilitiirg
the Board to the people via the Presidéhtat 495, 130
S.Ct. 3138(“The result is a Board that is not accountable
to the President, and a President who is not resiplen
for the Board.”).

B. THE CFPB’S STRUCTURAL DEFECTS

Under the foregoing framework and considering TKle
as a whole, | believe the CFPB’s structure viol##dgle
I.

1. Novelty

For me the initial question is whether the Supréoert
has “encountered” an agency like the CFPB or #taad,

its structure is “novel."Free Enter. Fund 561 U.S. at
483, 496, 130 S.Ct. 3138 Although structural
“innovation” is not itself unconstitutionalMistretta v.
United States488 U.S. 361, 385, 109 S.Ct. 647, 102
L.Ed.2d 714 (1989)seeMaj. Op. 53-54, a novel agency
fights uphill: “the lack of historical precedentrfgan]
entity” is “[plerhaps the most telling indicatiorf ¢a]
severe constitutional problemPree Enter. Fund 561
U.S. at 505, 130 S.Ct. 313&ternal quotation omitted).
The CFPB argues that it is sufficiently like the@To fall
within the ambit of Humphrey’s Executor CFPB Br.
13-14, 18-21, 23, 30-31. It also relies bforrison v.
Olson 487 U.S. 654, 108 S.Ct. 2597, 101 L.Ed.2d 569
(1988) which involved the independent counsel. CFPB
Br. 18-21, 24-25, 31-32. Finally, along witkumphrey’s
Executorand Morrison, my colleagues invok&Viener v.
United States357 U.S. 349, 78 S.Ct. 1275, 2 L.Ed.2d
1377 (1958) which involved a claims adjudicator. Maj.
Op. 7-9, 20-30, 36, 38, 42, 58, 66-67; Wilkins Qamiag
Op. 4-5, 10. None of this is precedent for the CleiPBs
Director. Before explaining why, | recap essential
elements of the CFPB'’s design.

a. Title X

Equating financial products with household applées)c
Professor Elizabeth Warren in 2007 advocated fer th

creation of a federal agency to protect consumens f
“[ulnsafe” mortgages, student loans and credit £ard

the same way the Consumer Product Safety Commission
protects consumers from exploding toasters. Elirabe
Warren, Unsafe at Any RateDEMOCRACY (Summer
2007), perma.cc/52X3-892V. She proposed that the
Congress consolidate in the new agency the power to
administer most federal consumer-protection lavig t
result being “the review of financial products irsiagle
location.” Id. The proposed agency was to be
“independent” of “national politic[s],” the “finanal ...
industry lobby” and “legislative micromanagingld.
Freed of such burdens, the agency could take “quick
action” to solve the problems regularly generatgdab
financial services industry bent on “increas[ingdffis.”

Id. The agency, in short, was to “side” with consusner
against the industryd.

Consistent with Professor Warren’s proposal, Tide
established the CFPB as “an independent bureau” to
“regulate the offering and provision of consumeaficial
products or services under the Federal consumandial
laws.” 12 U.S.C. § 5491(ajt transferred to the CFPB the
authority to enforce eighteen existing laws presigu
administered by seven different federal agendigs88
5481(12), 5581(a)(2), (b). Those eighteen laws rcove
most consumer credit products, including mortgages,
student loans and credit cards. The CFPB now hdmial
exclusive power “to prescribe rules or issue ordars
guidelines pursuant to” all eighteen lawdd. §
5581(a)(1)(A); see id 88 5481(12), 5512(b)(4). The
agency also has expansimew powers under Title X to
investigate, charge, adjudicate and penalize—throug
(inter alia) subpoena, rescission, restitution, disgorgement
and monetary penalties—a consumer-connected “act or
practice” the agency defines as “unfair, deceptioe,
abusive.”ld. 8§ 5531(a), (b)see id §8 5562-5565.

*55 The CFPB'’s expansive powers are vested in and
derive from its sole Directorl2 U.S.C. § 5491(b)(1)
(Director is “head” of CFPB);id. & 5491(b)(5)(A)
(Director appoints Deputy Director)ijd. § 5492(b)
(Director “may delegate to any duly authorized evgpé,
representative, or agent any power vested in thredsu

by law”); id. § 5493(a)(1)(A) (Director “fix[es] the
number of° CFPB employees and *“appoint[s]” and
“direct[s]” all of them);id. 8 5512(b)(1) (Director “may
prescribe rules and issue orders and guidance agshm
necessary or appropriate to enable the Bureau to
administer and carry out the purposes and objectofe
the Federal consumer financial laws, and to prevent
evasions thereof”).

The President appoints the Director “by and witle th
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advice and consent of the Senatel2 U.S.C. §
5491(b)(2) The Director is thereafter insulated from both
political branches. He has a five-year terid, 8§
5491(c)(1) and the President may remove him only “for
cause,” i.e., “inefficiency, neglect of duty, or lfieasance

in office,” id. § 5491(c)(3f) At the same time, the
Director obtains funding from the Federal Reserve
System, outside the Congress’s appropriations psolck

8§ 5497(a)(1). On a quarterly basis, the Director
determines how much money the CFPB “reasonably’
needs,id., up to 12 per cent of the Federal Reserve
budget, id. 8§ 5497(a)(2)(A)(ii). The Federal Reserve
“shall” then transfer that amount to the CFPRI. §
5497(a)(1). The money “shall not be subject toeevby
the Committees on Appropriations of the House of
Representatives and the Senatd.”§8 5497(a)(2)(C)Nor
does the Director need “any” form of “consent or
approval” from the executive branch’s Office of
Management and Budget (OMB), which lacks “any
jurisdiction or oversight over the affairs or opavas of
the Bureau.’ld. 8 5497(a)(4)(E).

6 Title X permits the Director to continue servingtéas

the expiration of the term for which [he is] appeih
until a successor has been appointed and qudlified.
U.S.C. § 5491(c)(2)Citing a CFPB concession, C
Arg. Tr. 4¢-49, the Court suggests the President
remove the Director at will during any holdover ipdy
Maj. Op. 12 nl. | agree. Nothing in the stat
authorizes the Senate to keep a holdover Direa
office against the President’s will by failing totan ¢
nominee even after expiration of the Director’'sm
has triggered the President’'s appointment poweet
12 U.S.C. § 5491(b)(2)Cf. Swan v. Clinton100 F.3:
973, 981-88 (D.C. Cir. 199ho goodeause protectic
for holdover board member of National Credit Ur
Administration)

Through three quarters of fiscal year 2017, the@m
claimed $517.4 million, putting him on pace for
maximum of $646.2 million for the year. CFI
Semiannual Report 122 (Spring 2017
perma.cc/M7XD-4QMT.

b. CFPB distinguished from FTC
The agency just described is not even a distargiicanf
the FTC blessed bilumphrey’s Executorl see at least
three critical distinctions.

First, like nearly all other administrative agenciesg th

FTC is and always has been subject to the apptaprsa
processl5 U.S.C. § 42seeHARRIS & MILKIS, suprag

at 146, 204-05, 47 S.Ct. 21(discussing FTC
appropriations); see also Note, Independence,
Congressional Weakness, and the Importance of
Appointment: The Impact of Combining Budgetary
Autonomy with Removal Protectiot?5 HARV. L. REV.
1822, 1823 (2012jBudgetary Autonomy(*A complete
exemption from appropriations is rare ...."). Adatiogly,

the FTC must go to the Congress every year with a
detailed budget request explaining its expenditafe
public money. See, e.g. FTC, Fiscal Year 2018
Congressional Budget JustificatiofMay 22, 2017)
(185-page request), perma.cc/4V7G-83JL. The proeedu
provides a measure of public accountability andosel
explain the Supreme Court’s description of the FaRCa
“quasi-legislative” agency that “report[s] to Coegs.”
Humphrey’s Ex’r 295 U.S. at 621, 624, 628-29, 55 S.Ct.
869

*56 The CFPB is different. As the agency itself destar

it is “fund[ed] outside of the congressional appiajons
process to ensure full independence.” CFBBategic
Plan:  FY2013-FY2017 at 36 (Apr. 2013),
perma.cc/XQWS5-5S5S. The agency has made the most of
its autonomy: when legislators have sought expianat
for its spending or policies, it has stonewall8de, e.g.
Letter from Rep. Randy Neugebauer et al. to Richard
Cordray (May 2, 2012) (noting CFPB’s “wholly
unresponsive” posture to “requests for additionaidet
information”), perma.cc/NTH6-KR98; Letter from Sen.
Rob Portman et al. to Richard Cordray (Oct. 30,301
(seeking “greater transparency for the Bureau'sia,
perma.cc/5N3Z-GGCQ. Perhaps the best illustratson i
2015 hearing in which a legislator asked the Dinewtho
authorized a CFPB project that cost more than $215
million. House Financial Services Committddearings
and Meetings (Mar. 17, 2015),
www.congress.gov/committees/video/house-finanaal-s
vices/hsba00/5IxSfJ638cs. The Director replied: $Wh
does that matter to you®y.

The appropriations process has long been considdgred
most potent form of Congressional oversight.” 2
SENATE COMMITTEE ON  GOVERNMENT
OPERATIONS, STUDY ON FEDERAL
REGULATION: CONGRESSIONAL OVERSIGHT OF
REGULATORY AGENCIES 42 (1977)see MICHAEL
J. KLARMAN, THE FRAMERS’ COUP: THE MAKING
OF THE UNITED STATES CONSTITUTION 16 (2016)
(founding generation “generally embraced the matkiat
the power which holds the purse-strings absoluvaly
rule” (internal quotation and brackets omitted)gcBuse
of its freedom from appropriations, the CFPB canomt
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called “an agency of the legislative ... departrh§nand

the Congress cannot be called its “masteiimphrey’s
Ex’r, 295 U.S. at 630, 55 S.Ct. 86Bhe agency argues
that, whatever its accountability to th@ongress its
budgetary independence “does not interfere with the
President’spower to take care that the laws be faithfully
executed.” CFPB Br. 28 & n.8 (emphasis addese
Maj. Op. 41 (“The CFPB’s budgetary independence ...
does not intensify any effect on the President haf t
removal constraint.”). The contention overlooks the
President’s constitutional role in the budget pssce

Lest it be forgotten, the Presentment Clause gthes
President the power to veto legislation, including
spending billsU.S. CONST. art. |, 8 7, cl.. Armed with
that authority and the prerogative to “recommendkthe
Congress’s] Consideration such Measures as he shall
judge necessary and expediet,’S. CONST. art. Il, §,3
the President has for the past century submitteshanal
budget to the Congress,see LOUIS FISHER,
CONGRESSIONAL ABDICATION ON WAR AND
SPENDING 24 (2000) (tracing practice to Budget and
Accounting Act of 1921). Indeed, the President loag
beenrequired to submit an annual budge&l U.S.C. §
1105(a)

Acting through OMB, the President uses his annual
budget to influence the policies of independennass,
including the FTC. Eloise Pasachoffhe President’s
Budget as a Source of Agency Policy Contt@5 YALE

L.J. 2182, 2191, 2203-04 (201@ndependent agencies
“must participate in the annual budget cycle ur{tiee]
oversight” of OMB’s Resource Management Offices,
which in turn “serve as a conduit for policy anditial
direction from the President” and his staffee, e.g.
HARRIS & MILKIS, suprg at 204-05 (noting
policy-driven budget cuts at FTC under President
Reagan). The President lacks that leverage over the
CFPB, which stands outside the budgt2 U.S.C. §
5497(a)(1)

Similarly, the President requires the FTC and other
independent agencies totér alia) “prepare an agenda of
all regulations under development or review” andnsit
them to the Office of Information and Regulatoryfahfs,

an arm of OMB, to ensure “coordination of regulagd
that “promote the President’s prioritiegXec. Order No.
12866 § 4, 58 Fed. Reg. 51735 (Sept. 30, 13@¥F xec.
Order No. 135638 1(b) 76 Fed. Reg. 3821 (Jan. 18,
2011) (*reaffirm[ing]” 1993 order). But the requirements
apply only “to the extent permitted by lanExec. Order
No. 128668 4, and Title X exempts the CFPB by
shielding it from OMB’s “jurisdiction or oversigtit,12
U.S.C. § 5497(a)(4)(E)

*57 Second unlike the FTC, the CFPB is not a
“non-partisan” commission pursuing “entire impdrtié

in law and policyHumphrey’s Ex’yr 295 U.S. at 624, 55
S.Ct. 869 In contrast to the FTGeeid. at 620, 55 S.Ct.
869 the CFPB does not have a partisan balance
requirement. Its single Director is from a singstg—in
most cases, presumably, the party of the Presidbnt
appoints him.

The CFPB contends that its single-Director, sirgfety
structure is no greater threat to the Presidemtithftil
execution of the laws than is the FTC’s multimember
bipartisan structure. CFPB Br. 23-32. In fact, @iePB
says, the President can more easily replace ougees
one Director than three of five commissionesse, e.g.
Oral Arg. Tr. 49;see alsoMaj. Op. 35, 43-44 (making
similar points). But if the President’'s dissatisfac is
rooted in policy, it is just as impossible for himremove

a single official with for-cause protection as # fo
remove several such officidlsAnd whether directed at
one officer or more, attempts at persuasion are no
substitute for removaFree Enter. Fund561 U.S. at 502,
130 S.Ct. 3138(“Congress cannot reduce the Chief
Magistrate to a cajoler-in-chief.”).

8 Some commentators have sagted that a provisii

permitting removal for “ ‘inefficiency, neglect aluty,
or malfeasance in office’ ” allows the President
discharge officials whom he finds incompetent bee
of their consistently foolish policy choices.” Rasld H
Pildes & Cass R. SunsteiRginventing the Regulatc
Stat, 62 U. CHI. L. REV. 1, 30 (1995Humphrey’:
Executo leaves little or no room for that argument:
Supreme Court rebuffed President Roosevelt's att
to remove Humphrey based on the policies Humg
had pursued for year295 U.S. at 619, 55 S.Ct. 869
(President told Humphrey, “I do not feel that yooind
and my mind go along together on either the pdicie
the administering of the Federal Trade Commist
(internal quotation omitted)seeFree Enter. Fund561
U.S. at 502, 130 S.Ct. 313@eading Humphrey”
Executo to suggest that “simple disagreemh with [ai
official’'s] policies or priorities” does not “corigite
‘good cause’ for [his] removal”)see alsoAmicus Br
of Current and Former Members of Cong
Supporting CFPB 2 (arguing that2 U.S.C.
5491(c)(3) does not permit President to rema
Director “for policy differences alone”); Pre
ConferenceFinancial Regulations BiJlC-SPAN (Mar
24, 2010) (Rep. Frank: “I am obviously committect
very strong independent consumer agency that ba
overruled on policy  grounds WD
www.c-span.org/video/?292698-2/financial-regulasion
-bill (3:52-3:58). In a testament to how difficult it v
be to remove a principal officer for cause, the B
admits that it “cannot” provide “any example when
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agency head has beertually successfully removed
cause.” Oral Arg. Tr. 72. In any event, if Article
authorizes the President to remove a particulaces
at will, he should not have to concern himself vtk
potential political cost of asserting inefficiencyeglet
or malfeasance as cover for a policy choiCé.Free
Enter. Funi, 561 U.S. at 547, 130 S.Ct. 31@reyer
J., dissenting).

Moreover, because of the mismatch between the
President’s four-year term and the Director’'s firaar
term, the CFPB’®ntire leadershipnay for much of the
President’'s tenure—and sometimes all of it—identify
with a political party other than the PresidenThis does
not happen at the FTC. The difference matters for
accountability: a minority party of a multimembegeacy

is “a built-in monitoring system,” dissenting when
appropriate and serving as a “fire alarm” for tmesilent
and the public. Rachel E. Barkowsulating Agencies:
Avoiding Capture Through Institutional Desjg89 TEX.

L. REV. 15, 41 (2010)

*58 Further, whereas the FTC is structured to adnanist
the laws apolitically and with “impartiality, Humphrey’s
Ex’r, 295 U.S. at 624, 55 S.Ct. 86he CFPB'’s design
encourages the opposite. Title X gives the Director
latitude to define and punish “unfair, deceptiva, o
abusive acts or practices” broadly or narrowly, edefing

on his policy preference&2 U.S.C. § 5531 (afb); seeid.

§ 5531(c) (d) (malleable statutory definitions of “unfair”
and “abusive”). The legislators who supported TiXe
expected the Director to use that power—togetheh wi
his authority over eighteen other laws—to “stick]q for

the little guy” in the “battle” against “all the dpisharks
and lobbyists and lawyers who are ganged up against
[him].” 156 CONG. REC. 6364, 6366, 7015 (2010)
(statements of Sen. Whitehousedpe id at 3187
(statement of Sen. Kaufman) (CFPB is to “look [Ut o
totally for the interest of consumers and consumers
alone”)? The agency'’s first Director shared that one-sided
vision, describing his “sole focus” as “protecting
consumers.” CFPBWritten Testimony of CFPB Director
Richard Cordray Before the House Committee on

Financial Services (Mar. 3, 2015),
perma.cc/GAG6-ENDN.
° See also, e., 156 CONG. REC. 2052 (statemen

Rep. Tsongas) (CFPB was designed to “level
playing field”); id. at 6240 (statement of Sen. Franl
(it is “an independent watchdog for consumeraf);ai
7486 (statement of Sen. Dodd) (it is “oméngle
empowered, focused cop on the consumer prote
beat”); id. at 11814 (statement of Rep. Lee) (it ‘|
consumers first”);id. (statement of Rep. Fudge)

“hold[s] Wall Street and the big banks accounta);
id. at 12414 (statement of Rep. Mm@rn) (i
“empower[s] consumers”)d. at 12434 (statement
Rep. Maloney) (it is “on their side”)id. at 1313
(statement of Sen. Cardin) (it “represent[s]” canst
“in the financial structure”).

| do not question the importance of protecting coners.
But an agency cannot be considered “impartial[ rjtier
Humphrey’s Executoif in partisan fashion it uniformly
crusades for one segment of the populace againstsot
Consistent with its design, that is what the CFR h
done. SeeDep't of Treasury,A Financial System That
Creates Economic Opportunities: Banks and Credit
Unions 82-87 (June 2017)Economic Opportunitigs
(cataloging questionable practices CFPB has uriderta
at expense of regulated parties), perma.cc/V3SCHNXB
Amicus Br. of U.S. Chamber of Commerce 16-29 (same)

By at least some accounts, for instance, the CHRI2u

its first Director hired all but exclusively fromne
political party, deliberately weeding out applicaritom
other parties and the banking industry. Todd Zywitke
Consumer Financial Protection Bureau: Savior or
Menace? 81 GEO. WASH. L. REV. 856, 877, 895
(2013) (asserting that agency hired staffers and “true
believers” from one political party); Ronald L. RapThe
Tragic Downfall of the Consumer Financial Protectio
Bureay NAT'L REV., Dec. 21, 2016 (alleging, from
insider’'s perspective, that agency used “screening
techniques”), perma.cc/VRIF-TWHQ@f. Bill McMorris,
100% of CFPB Donations Went to DemocyaféASH.
FREE BEACON, Nov. 23, 2016 (reporting that, during
2016 Presidential election, CFPB employees made mor
than 300 donations totaling about $50,000, all bicl
went to candidates of one party), perma.cc/6JVQ-BRR

Additionally, the CFPB provides an online forum for
consumers to complain publicly about providers of
mortgages, student loans, credit cards and othandial
products. CFPB, Consumer Complaint Databgse
perma.cc/VT2D-E6K5. The agency acknowledges that
some complaints may be misleading or flat wrong.
Disclosure of Consumer Complaint Narrative Data, 79
Fed. Reg. 42765, 42767 (July 23, 20¢fy]he narratives
may contain factually incorrect information ....W/ithout
attempting to verify them, the agency publishes the
complaints anyway, knowing it is providing a
“megaphone” for debtors who needlessly damage
business reputations. CFPBrepared Remarks of CFPB
Director Richard Cordray at the Consumer Response
Field Hearing (July 16, 2014), perma.cc/4S3G-9ALK.
Compare that blinkered outlook with the FTC'’s ajgoha
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The FTC likewise provides a complaint databaseeip h
deter and detect unfair business practices. Buaatabase
can be accessed only by law enforcement agencies,
yielding similar value without the reputational tgTC,
Consumer Sentinel Netwgrkperma.cc/M5TZ-5USM.
One cannot help but think that the difference mBETC’s
policy owes at least in part to the differenceténdesign.

*59 Consider also PHH's case. In rulings reinstateldyp
seeMaj. Op. 16-17, the panel rejected: the Directagsy
interpretation of the anti-kickback provision ofettiReal
Estate Settlement Procedures Act (RESHAJH Corp.

v. CFPB 839 F.3d 1, 39-44 (D.C. Cir. 2016)acated
upon grant of reh’g en baneb. 16, 2017); his attempt
to apply that interpretation retroactively RHH, id. at
44-49; his construction of RESPA’s limitations
provision,id. at 52-55 and his theory that the CFPB is
bound byno limitations period inany administrative
enforcement action undeany of the laws the agency
administers,id. at 50-52 The issues were “not a close
call”. the CFPB flunked “Rule of Law 101" and was
called out for “gamesmanship” and “absurd[ ]” re@sg.
Id. at 41, 48-49, 55An agency that gets the law so badly
wrong four times over in its first major case ifsthircuit
has a steep climb in claiming “[i]t is charged withe
enforcement of no policy except the policy of tiagvl
Humphrey’s Ex’r 295 U.S. at 624, 55 S.Ct. 869

Third, and relatedly, the Director is not a “body of
experts” “informed by experience,Humphrey's EXr
295 U.S. at 624, 55 S.Ct. 8@@aternal quotation omitted),
because he is not a body at all. When a Directoree at
the end of his term, he takes with hath of the expertise
and experience that his board of one has colldotéigde
years. The new Director—faced with a one-sided inss
and armed with unilateral power to administer a glex
web of laws at the heart of the credit economy—tstar
with no expertisequa rector and has no coequal
colleagues with whom to deliberate. Far from
“promot[ing] stability and confidence,” Maj. Op. 18ee
id. at 7, 33 full turnover from one insulated Director to
the next is a recipe for jarring policy changes aostly
rookie mistakessee, e.g. PHH Corp, 839 F.3d at 7
(multitude of errors “resulted in a $109 millionder
against” PHH).

By contrast, each FTC commissioner is informed by
fellow commissioners who have years of collective
experience as commissioneBeeKirti Datla & Richard

L. Revesz,Deconstructing Independent Agencies (and
Executive AgenciesP8 CORNELL L. REV. 769, 794
(2013) (“[M]ultimember agencies allow for the
development of institutional memory.”). From the@®3$
inception, its staggered multimember structure treesn

central to its functions. The Congress passed T Act

in part because of dissatisfaction with the Buredu
Corporations, “a single-headed organization” beiteted

to “investigation and publicity” than to “judgmeiaind
discretion.” 51 CONG. REC. 11092 (1914) (statenwdnt
Sen. Newlands, sponsor of FTC Act). As the Senate
Report explained:

It is manifestly desirable that the terms of the
commissioners shall be long enough to give them an
opportunity to acquire the expertness in dealinth wi
these special questions concerning industry thaieso
from experience. The terms of the commissioners
should expire in different years, in order thathsuc
changes as may be made from time to time shall not
leave the commission deprived of men of experiémce
such questions.

One of the chief advantages of the proposed
commission over the Bureau of Corporations lietha
fact that it will have greater prestige and indejsarce,
and its decisions, coming from a board of several
persons, will be more readily accepted as impaatia
well considered.

S. REP. NO. 63-597, at 10-11 (1914).

The CFPB'’s proponents view its single-Director stince

as a strong selling point. In the 111th Congrelsy t
advocated for a regulator who can “keep pace with t
changing financial system” and “respond quickly and
effectively to ... new threats to consumerS.”"REP. NO.
111-176, at 18, 4Q2010);seeid. at 11(agency must be
“streamlined” and “have enough flexibility to addse
future problems as they arise”); 156 CONG. REC.7623
(2010) (statement of Sen. Whitehouse) (agency must
“monitor the market and act quickly when there is a
consumer hazard”)jd. at 12436 (statement of Rep.
Meeks) (agency must “act swiftly” to protect congrm
“from unscrupulous behavior’)¢. at 15025 (statement of
Sen. Durbin) (agency must “keep up with the[ ] lavsy
and accountants” of “the big banks on Wall Streetf)
Warren, Unsafe at Any Ratesupra (agency must be
prepared to take “quick action” against financiedvices
industry). Similarly, in this Court, the agency's
proponents tout its single-Director structure aglsal to
preventing “the delay and gridlock to which multimiger
commissions are susceptible.” Amicus Br. of Curreamnd
Former Members of Congress Supporting CFPBeRjd.

at 15-20

*60 | do not begin to assert that the Constitutionates
social science about the benefits of group
decision-making.” Tatel Concurring Op. 6 (internal
guotation omitted). Far be it from a judge to gicesthe
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Congress’s conclusion that a single Director beats
multimember commission as a fast-acting solution to
real-time problemsSee Buckley v. Valea@l24 U.S. 1,
138-39, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976) (petaau)
(subject to constitutional constraints, Congresss ha
authority to create and structure government offies it
chooses”). My point is more modest: if the Direci®ra
speedy unitary actor, he cannot also be a
“quasi-legislative and quasi-judicial” “body of exqs”
exercising “trained judgment” by considered conssns
Humphrey’s Ex’r 295 U.S. at 624, 629, 55 S.Ct. 869
compareTHE FEDERALIST NO. 70, at 472 (Alexander
Hamilton) (J. Cooke ed., 1961) (“power in a sinigénd”

is exercised with “dispatch”)with John Locke, The
Second Treatise of Civil Governmenin 2 THE
TRADITION OF FREEDOM 201, 252 § 160 (M. Mayer
ed., 1957) (legislative power is “too numerous andoo
slow for the dispatch requisite to execution”).

In sum, the FTC is a deliberative expert nonpantisa
agency that reports to the Congress. The CFPB is a
unitary inexpert partisan agency that reports toone.
Because the former is no precedent for the Iatter,
Humphrey’s Executadoes not control here.

c. CFPB Director distinguished from independent
counsel

As for Morrison, that case and this one are not on the
same jurisprudential planet. At issue Nhorrison was
(inter alia) whether the Ethics in Government Act
“impermissibly interferes with the President’s eise of
his constitutionally appointed functions” by “rasting
the Attorney General’'s power to remove the indepahd
counsel to only those instances in which he carwsho
‘good cause.” 487 U.S. at 685, 108 S.Ct. 259The
Supreme Court found no violatiold. at 685-93, 695-96,
108 S.Ct. 2597Crucially, however, the Court recognized
that “the independent counsel [was] eafierior officer
under the Appointments Clause, with limited juresidin
and tenure and lacking policymaking or significant
administrative authority.”ld. at 691, 108 S.Ct. 2597
(emphasis added).

The CFPB Director has even less in common with the
independent counsel than with an FTC commissioh&r.

no one disputes, the Director ipancipal officer he has

no “superior” who “direct[s] and supervise[s]” higrk.
Edmond v. United State520 U.S. 651, 662-63, 117 S.Ct.
1573, 137 L.Ed.2d 917 (1997The distinction between
principal and inferior makes a considerable differ
The Constitution gives the Congress much more power
over the appointment and removal of an inferioiceff

than over the appointment and removal of a principa
officer, seeU.S. CONST. art. Il, § 2, cl.;2Myers 272
U.S. at 126-29, 47 S.Ct. 2at least where, as here, the
principal officer is not a legislative agent under
Humphrey’s Executof

= During oral argument before the en banc Court,e

was much discussion ait our being bound |
Morrison whether we like it or not. Oral Arg. Tr. 17,
25-26, 30-31, 883. Today, three of my colleag:
continue to push the point. Tatel Concurring O
(joined by Millett and Pillard, JJ.). | do not coedlict it
SeeHutto v. Davis 454 U.S. 370, 375, 102 S.Ct. 7
70 L.Ed.2d 556 (1983per curiam) (“[U]nless we wis
anarchy to prevail within the federal judicial yst,
precedent of [the Supreme] Court must be folloled
the lower federal courts no matter how misguides
judges of those courts may think it to be.”). Alitlos
in that discussion, however, has been the distin
between this case’s principal officer aMbrrison's
inferior officer. Counsel at oralargument onl
fleetingly mentioned it. Oral Arg. Tr. 15, R, 83
The majority relegates it to apse dixitfootnote, Maj
Op. 42 n.2, ignoring vital discussionMyers 272 U.S
at 126-29, 47 S.Ct. 2Bkeesuprap. 9, 96 S.Ct. 612
And my colleagues in concurrence denigrate
distinction as “strained” without explaining whyafg
Concurring Op. 5. | submit they can’t. The Supr
Court has describeMlorrison, together withPerking
116 U.S. at 485, 6 S.Ct. 448s cases in which “t
Court sustained ... restrictions on the power ofgipal
executive officers-themselves responsible to
President—to remove their ovimnferiors,” Free Enter
Fund, 561 U.S. at 483, 130 S.Ct. 31%8mphasi
added). Administrations across the political speu
have recognized thaMorrison does not apply !
removal of a principal officerSeeThe Constitution:
Separation of Powers Between the President
Congress, 20 Op. O.L.C. 124, 169 (1996) (
Morrison Court ... had no occasion to consider
validity of removal restrictions affecting princi
officers, officerswith broad statutory responsibiliti
or officers involved in executive branch po
formulation.”), perma.cc/DF3RFER; Amicus Br. ¢
United States 14 n.3Miprrison “obviously does nc
apply to any principal officer who heads an exe®
ageng”). And most importantly, Article Il itse
distinguishes between principal and inferidd.S
CONST. art. ll, 8 2, cl. 2seel ANNALS OF CONG
548 (statement of James Madison) (“If the gentle
admits that the Legislature may vest the power o
removal, with respect to inferior officers, he maisc
admit that the Constitution vests the President wit
power of removal in the case of superior offic
because both powers are implied in the same words.”

*61 The distinction makes good sense “in the contéat o
Clause designed to preserve political accountgbilit
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relative to important Government assignmenisdmond
520 U.S. at 663, 117 S.Ct. 157the more important the
officer’'s assignments, the more directly his action
implicate the President's responsibility to faitihfu
execute the lawsMyers 272 U.S. at 132, 47 S.Ct. 21
(President’s oversight “varies with the characteftoe
officer’s] service”);seeid. at 132-33, 47 S.Ct. 2(each
principal executive officer charged with “highestda
most important duties” of his department “must he t
President’'salter egd). And the more powerful the
officer, the more likely the people will hold theeBident
personally responsible if the officer formulatesdba
policy. 1 ANNALS OF CONG. 499 (statement of James
Madison) (describing *“chain of dependence” from
“lowest officers” to “middle grade” to “highest” to
“President” to “community”); see, e.qg. Editorial,
President Cordray Strikes AgaiVALL ST. J., Oct. 5,
2017 (criticizing President for not removing Direqt
on.wsj.com/2xmzcii; EditorialRepublicans for Richard
Cordray, WALL ST. J.,, Aug. 11, 2017 (same),
on.wsj.com/2fjuMpe; Editorial, Richard Cordray’s
Financial Damage WALL ST. J., July 12, 2017 (same),
on.wsj.com/2w7nulr; Editorial, Trump to Cordray:
You're Not Fired WALL ST. J., June 20, 2017 (same),
on.wsj.com/2hjw2G5.

The Director is more powerful than the independent
counsel and poses a more permanent threat to the
President’'s faithful execution of the laws. The
independent counsel had “limited jurisdiction” to
investigate and prosecute crimes pursuant to Depatt

of Justice policy.Morrison, 487 U.S. at 691, 108 S.Ct.
2597 seeid. at 672, 108 S.Ct. 259%Bhe lacked “any
authority to formulate policy” of her ownd. at 671, 108
S.Ct. 2597 seeid. at 691, 108 S.Ct. 259%he performed
no “administrative duties outside of those necasdar
operate her office.ld. at 671-72, 108 S.Ct. 2593he had
“limited ... tenure” and “no ongoing responsib@ii’: her
“temporary” office “terminated” when she finished
investigating or prosecuting the matters for wishle was
called to duty.ld. at 672, 108 S.Ct. 259T7internal
guotation omitted)seeid. at 664, 691, 108 S.Ct. 2597

The Director’s jurisdiction and tenure, by contraste
anything but “limited” and “temporary.” He has dut
exclusive power to make and enforce rules undértesm
preexisting consumer laws and a nineteenth in Title
itself. 12 U.S.C. 88 5481(12)5512(b)(4) 55625565
5581(a)(1)(A) Under the latter, his power to define and
punish “unfair, deceptive, or abusive acts or pecast is
cabined by little more than his imaginatidd. 8§ 5531(a),
(b). Absent inefficiency, neglect or malfeasance, i
guaranteed five years in which to impose on thepleeo
his version of consumer protectionl2 U.S.C. §

5491(c)(1), (3) And the cycle immediately begins again
when he is through.

d. CFPB Director distinguished from claims
adjudicator

Wienerhas still less bearing on this case tihorrison
does. The parties apparently recognize as muctheas
briefs do not cite it.

In 1948, the Congress established the War Claims
Commission, a temporary body consisting of three
Commissioners whose sole task was to “adjudicate
according to law” claims seeking compensation for
injuries suffered during World War 1Wiener 357 U.S.

at 349-50 (quoting War Claims Act of 1948, PubNa.
80-896, § 3, 62 Stat. 1240, 1241 (July 3, 1948)1950,
President Truman, by and with the advice and cdansfen
the Senate, appointed Myron Wiener as a Commissione
Id. In 1953, President Eisenhower removed Wiener not
for lack of “rectitude” but because the Presideanted “
‘personnel of my own selection.’ [d. at 350, 356. The
Commission was abolished in 193d. at 350. Wiener
sued for salary from the date of his removt@l.at 350-51.

Viewing Wiener's case as a “variant” ¢lumphrey’s
Executor the Supreme Court held that the War Claims
Act implicitly protected him from removal exceptrfo
cause and that the statute so construed was cantsigth
Article 1l. Wiener 357 U.S. at 351, 78 S.Ct. 12%geid.

at 352-56, 78 S.Ct. 1275The Court noted that
Humphrey’s Executor “explicitly ‘disapproved’ the
expressions irMyers supporting the President’s inherent
constitutional power to remove members of quasicjatl
bodies.”Id. at 352, 78 S.Ct. 127fuoting Humphrey’s
Ex’r, 295 U.S. at 626-27, 55 S.Ct. §6Bmphasizing “the
intrinsic judicial character of the task with whidhe
Commission was charged™—i.e., adjudicating indigdu
claims based on *“evidence and governing legal
considerations”"—the Court concluded that “[tlhe
philosophy of Humphrey’s Executdrcontrolled. Id. at
355-56, 78 S.Ct. 1275

*62 As | read it,Wienerstands for the narrow proposition
that the Congress can constitutionally bestow &rse
protection on an officer whos@rimary function is
adjudication, given his need for independer3&d. U.S. at
355, 78 S.Ct. 1275seeThe Constitutional Separation of
Powers Between the President and Congress, 20 Op.
O.L.C. 124, 170 & n.120 (1996) (suggestiigeneris
limited to officers “whose only functions are
adjudicatory” or at most to officers “whose primauties
involve the adjudication of disputes involving @ie
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persons”), perma.cc/DF3R-FFER.

The CFPB is not a quasi-judicial body. Nor does its
Director have an “intrinsic judicial characterWiener
357 U.S. at 355, 78 S.Ct. 127Nor does the Director
have as his primary function the adjudication cfpdites.
Adjudicative power is only a fraction of his entire
authority. He is no less than the czar of consuinance.

In that realm, he is legislator, enforcand judge. See
supra pp. 16-17, 31-32, 96 S.Ct. 61dames Madison
wrote that “[tlhe accumulation of all powers legisle,
executive, and judiciary in the same hands ... jaatyy

be pronounced the very definition of tyranny.” THE
FEDERALIST NO. 47, at 324. The Director’s
adjudicative power is part of theeason he meets
Madison’s definition of a tyrant. And a tyrant with
complete authority over “a vital sector of our ewary,”
Free Enter. Fung561 U.S. at 508, 130 S.Ct. 318&nnot
but threaten the President’s faithful executionhaf laws

in that realm. In my estimation, then, the Dire&or
adjudicative power does not exempt him from at-will
removal*

= Two of my colleagues think it significant not jusia

the Director has adjudicative power but th@s case
involves adjudication rather than enforcement. Will
Concurring Op. 1, 3, 8 (joined by Rogers, J.). As
that is an argument for reserving judgment untilg
future case, a regulated party challenges the O
structure in the context of a rulemaking. Ini# a basi
for giving the agency an alncompassing stamp
Article 1l approval in an opinion that does not paou
to limit itself to cases involving adjudicatiorSet
generally Maj. Op. 168 (joined by Rogers a
Wilkins, JJ.). In any event, no oneash cited an
authority for the idea that the CFPB'’s constitudility
may differ case by case, depending on whether @
what extent the Director is wearing his adjudica
hat.

My colleagues invoke Madison for the opposite
conclusion. Maj. Op. 21, 31; Wilkins Concurring C335.
They point to his statement in the First Congrédss t
“there may be strong reasons why” the Comptrolfehe
Treasury “should not hold his office at the pleasof the
Executive branch.” 1 ANNALS OF CONG. 612. He
underscored that the Comptroller—whose “principatlyd
seems to be deciding upon the lawfulness and gustic
the claims and accounts subsisting between theetnit
States and particular citizens'—“partakes strorgflyhe
judicial character.” Id. at 611-12. For reasons just
explained, that observation is inapposite herdoés not
describe the CFPB Director, whose “principal duty’
consists of far more than adjudicating “claims and

accounts” through rote application of existing fava.

12 My colleagues also neglect the context of Madis

statement. He made it in proposing that the Cortipt
have fixed tenure “unless sooner removed by
President,’presumably for cause only. 1 ANNALS !
CONG. 612. His colleagues, including his al
disagreed with the proposal. Theodore Sedgwick
one, objected that the Comptroller’'s duties werth
sufficiently “important” and sufficiently “Execute’
that “the man who has to perform them ought ... t
dependent upon the Presidend. at 613. Likewist
Egbert Benson lamented that Madison’s proposa[
] afloat” what the House had already resolved: rg/
that “judges hold their[ ] [offices] during go
behaviour, as established by the Constitution” ta
“all others [serve] during pleasure.ld. at 614
Madison—who was known to change his miseg
e.g, KLARMAN, supra at 384, 392-93, 56@6.
574-75, 737 n.300, 799, 102 S.Ct. #238; David A
O'Neil, The Political Safeguards of Execu
Privilege, 60 VAND. L. REV. 1079, 1134 & nn.232=
(2007)—withdrew his proposal the very next day
ANNALS OF CONG. 61.

*63*****

In short, the CFPB and its Director have no ancesto
Humphrey’s ExecutorMorrison or Wiener Undeterred,
the CFPB takes a divide-and-conquer approach to the
structural features that in combination differetetia from
any predecessor. It contends that each featurenbas
constitutional import standing alone and that, esiiely,
they add up to no problem at all. Oral Arg. Tr. &6-
(“IWlhen you add them all together you're addingaze
plus zero plus zero plus zero, and at the endeofitly ...
you're still there with zero.”). The apt analogynist math
but chemistry: even if innocuous in isolation, some
elements are toxic in combinatiorbee, e.g. THE
CAMBRIDGE ENCYCLOPEDIA 328 (D. Crystal ed.,
1990) (cyanide, merely carbon plus nitrogen, isdtiga
see alsoFree Enter. Fund561 U.S. at 496, 130 S.Ct.
3138 (second layer of for-cause protection did not only
“add to the Board'’s independence, but transformi{i&j]

id. at 509, 130 S.Ct. 3138%a number of statutory
provisions,” *“working together,” “produce[d] a
constitutional violation”);Ass’n of Am. R.Rs. v. Dep'’t of
Transp, 721 F.3d 666, 673 (D.C. Cir. 2018)[JJust
because two structural features raise no consiitalki
concerns independently does not mean Congress may
combine them in a single statute.X)acated on other

grounds — U.S. ——, 135 S.Ct. 1225, 191 L.Ed.2d 153
(2015)
The CFPB is not the first agency exempt from
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appropriationsSee Budgetary Autonomsupra at 1823
(pointing out, however, that list of other exemgeacies

is “short” and “composed of narrowly focused” regjols
“operat[ing] in technical sectors”). It is not thest
agency headed by a single official or lacking atipan
balance requirementSee Datla & Revesz,suprg at
793-94 & nn.125, 127 (listing agencies headed hylsi
official); id. at 797 (listing agencies with no partisan
balance requirement). It is not the first agencyhwi
sweeping rulemaking and enforcement powers over an
entire sector of the economy—the SEC comes to mind.
But the CFPBSs the only agency that combines each and
every one of these elements with for-cause removal
protection and a mission to “side” with one segmeft
the population against others. Neither the Supr€mart

nor our Court has upheld anything like it before.

2. Diminution of the Presidency

Because the CFPB falls between the existing removal
cases, our job is to decide the agency’s validityan first
principles®® Humphrey’s Ex’r 295 U.S. at 632, 55 S.Ct.
869 (acknowledging possible “field of doubt” between
Myers and Humphrey’s Executorand “leav[ing] such
cases as may fall within it for future consideratjo So |

go back to the beginning. Because “[o]ur Constiuti
was adopted to enable the people to govern thessselv
through their elected leaders,” the President “gsreeral
matter” has power to remove the principal officefsan
agency—based on “simple disagreement with
[agency’s] policies or priorities"—as a means of@ring
that the agency does not “slip from the Executive’s
control, and thus from that of the peopl&ree Enter.
Fund 561 U.S. at 499, 502, 513, 130 S.Ct. 31s8#id.

at 509, 130 S.Ct. 3138'Under the traditional default
rule, removal is incident to the power of appoinii¥;

id. at 513, 130 S.Ct. 3138The Constitution that makes
the President accountable to the people for exagutie
laws also gives him the power to do so.”). If itreve
otherwise, the President would be *“fasten[ed]” to
subordinates who “by their lack of loyalty” or “thfent
views of policy” would make it “difficult or impossle”

for him to “faithfully execute[ ]” the lawsMyers 272
U.S. at 131, 47 S.Ct. 21

the

| concede thamMyers andFree Enterprise Fur do no
squarely dictate the outcome here. The CFPB Dir
does not resemble a firslass postmaster and Title
does not purport to require the Senate’s advice
consent to remove him. Nor is the Director enscd
in multiple layers of forzause removal protectic
Recognizing as much, however, does not negate

textual, structural and functional lessons\bfers anc
Free Enterprise Fund They are the best guidance
have about the original and enduring meanin
Article 1.

*64 To date, the Supreme Court has recognized only one
exception to the default rulelumphrey’s ExecutorThe
CFPB violates the rulesee12 U.S.C. § 5491(c)(3)and
does not fit within the exceptiosgesuprapp. 15-28, 96
S.Ct. 612 The question, then, is whether we should
stretch the exception to reach the CFPB. That it \wiy
colleagues do today, even if they do not say sojugi as

we cannot overrule Supreme Court decisioBkea v.
Kerry, 796 F.3d 42, 54 (D.C. Cir. 2015%ee Tatel
Concurring Op. 5, we have no business fundamentally
recalibrating themHumphries v. Ozmint397 F.3d 206,
225 n.9 (4th Cir. 2005§en banc) (“we, as judges of an
inferior court, are without liberty to change” Sapre
Court “framework”). Even if the FTC and the CFPBreve
not as dissimilar as | believe they are, | woulddagh to
cedeany more of Article Il thanHumphrey’s Executor
squarely demandsSeeFCC v. Fox Television Stations,
Inc., 556 U.S. 502, 525-26, 129 S.Ct. 1800, 173 L.Ed.2d
738 (2009)(opinion of Scalia, J.) (“There is no reason to
magnify the separation-of-powers dilemma posedhay t
headless Fourth Branch ....ee alsoZiglar v. Abbasi
— U.S. , 137 S.Ct. 1843, 1864, 198 L.Ed.2d 29
(2017) (“[E]ven a modest extension is still an
extension.”).

Given the CFPB’s novelty, we must “[a]t the vergdé' “
‘pause to consider the implications of' ” sustagih Cf.
Nat’l Fed’'n of Indep. Bus. v. Sebeljls67 U.S. 519, 550,
132 S.Ct. 2566, 183 L.Ed.2d 450 (201pinion of
Roberts, C.J.) (quotingnited States v. Lopes14 U.S.
549, 564, 115 S.Ct. 1624, 131 L.Ed.2d 626 (1R9Bhe
CFPB assures us that “the President has an 80nperce
chance ... to be guaranteed an opportunity to cepllae
Bureau’s Director.” Oral Arg. Tr. 49. That is hardl
comforting. It means there is a twenty per cennhckahe
President will have no at-will opportunity to repdathe
agency's leader—and no real policy influence ove t
agency—for theentirety of the President’s four-year term.
Furthermore, the odds grow ever larger that theiékeat
will have no such opportunity or influence during first
three years, first two years, first year and fimsndred
days. The President cannot be reduced to
appointer-in-chiefcf. Free Enter. Fund561 U.S. at 502,
130 S.Ct. 3138especially if his appointment power turns
on luck of the drawseeid. at 500, 130 S.Ct. 3138
(separation of powers “cannot be permitted to tom
“bureaucratic minutiae” (internal quotation omited
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Even assuming the CFPB violates Article 1l only soaf
the time—a year here, a couple years there—thadtia
strong point in its favor. Heedless of the implicas for
the Presidency, my colleagues plow ahead and subi@i
agency anyway. The case-specific result is distgrbi
enough: the people will suffer this agency’'s unsesaey
mistakes for years to come. Worse, however, is tthat
majority’'s logic invites aggregation. Suppose the
Congress over time decides to restructure, sayF@,
the SEC, the Federal Election Commission (FEC)taed
National Labor Relations Board (NLRB) so that each
stands outside of the appropriations process ahdaded
by a single political-minded director removable yofdr
cause and tenured for five ye&r€r make it seven years.
Cf. 15 U.S.C. § 41(tenure for FTC commissioner). Or
fourteen yearsCf. 12 U.S.C. § 24Ttenure for member of
Federal Reserve Board of Governors). Now throw in
fourteen years for the CFPB Director. | can discemn
reason why the majority would not approve all aftthnd
more if it happened one step at a time. But if Bie&C,
SEC, FEC, NLRB and CFPB were each headed by a
fast-acting partisan director with fourteen yedrteaure,
the policy havoc they could collectively inflict oim
within the executive branch without having to ansvee
the executive would be too much for Article 1l teal.

1 This is not a farfetched hypothetical. The print

officers of each agency already have dause remov
protection.15 U.S.C. § 41expressly providing it fc
FTC commissioners)Free Enter. Fund561 U.S. ¢
487, 130 S.Ct. 3138assuming, even absent exp
provision, that SEC commissioners have REC v
NRA Political Victory Fun, 6 F.3d 821, 826 (D.C. Cir.
1993) (same as to FEC commissionerdd, U.S.C.
153(a) (expressly providing it for NLRB membet
Also, the principal officers of each agency alre
enjoy tenure of at least five years5 U.S.C. § 41
(seven years for FTC commissionerd U.S.C.
78d(a)(five years for SEC commissionerSp, U.S.C.
30106(a)(2)(A)(six years for FEC commissionergg
U.S.C. § 153(affive years for NLRB members).

*65 The erosion of Presidential responsibility, nosles
than the *“accretion” of Presidential power, can be
“dangerous” even when it “does not come in a day.”
Youngstown Sheet & Tube Co. v. Sawgd3 U.S. 579,
594, 72 S.Ct. 863, 96 L.Ed. 1153 (19%Ejankfurter, J.,
concurring);seeFree Enter. Fund561 U.S. at 497, 130
S.Ct. 3138(“[l]f allowed to stand, this dispersion of
responsibility could be multiplied.”jd. at 499, 130 S.Ct.
3138 (“[W]here, in all this, is the role for oveyhi by an
elected President?”). | would draw the line rightédhand
Now.

3. Lack of accountability

If forced to expand thelumphrey’s Executoexception, |
would limit it to an agency that answers Bome
meaningful way to the policy oversight of at leaste
political branch.SeeMyers 272 U.S. at 131-32, 47 S.Ct.
21 (emphasizing need for “chain” of “responsibilitiybm
appointed officers to populace (quoting 1 ANNALS OF
CONG. 499, 523 (statements of James Madison and
Theodore Sedgwick)))see alsoFree Enter. Fund561
U.S. at 501, 130 S.Ct. 3138The Framers created a
structure in which ‘[a] dependence on the peopleuld

be the ‘primary controul on the government.” ” (tng
THE FEDERALIST NO. 51, at 349 (James Madison)));
McCulloch 17 U.S. (4 Wheat.) at 405 (ours is “a
government of the people”). The CFPB fails evers thi
minimal test of accountability. The agency and its
proponents cite a grab bag of purported checkshen t
agency’s authority but none is an adequate sutestitu
removal at the President’s witl.

In my view, there isna constitutionally appropria
stand-in for the President’'s removal pow8ee Horn
v. USDA — U.S. —135 S.Ct. 2419, 2428, 1
L.Ed.2d 388 (2015) (because Constitutions “
concerned with means as well as ends,” court ¢
permit “shorter cut than the constitutional w
(internal quotation omitted)). But because the miyj
downgrades atvill removal to a congressior
benefaction, we should at least require the Casgte
devise a seconbdest way of ensuring the CF
answers to the people.

First, the Congress’s ability to restructure the CFPBois

an adequate substitute che€lontra, e.g. CFPB Br. 28

n.8 (emphasizing that Congress can pass legislation
subjecting CFPB to appropriations process); AmiBus

of Americans for Financial Reform et al. 15 (pangtiout

that Congress can amend “organic statute” if it twdn
“revisit[ " agency’s design).

In Free Enterprise Fundthe Supreme Court rejected the
contention that the SEC’s functional control ovéee t
Public Company Accounting Oversight Board “blun]ted
the constitutional impact of for-cause remova&g1l U.S.

at 504, 130 S.Ct. 313@nternal quotation omitted). The
Court explained that “altering the budget or powarsn
agency as a whole is a problematic way to control a
inferior officer. The [SEC] cannot wield a free ldato
supervise individual members if it must destroy Board

in order to fix it.”1d.
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The Court’'s reasoning applies with equal force he t
Congress’s ability to restructure the CFR&eOral Arg.

Tr. 34, Free Enter. Fund v. PCAQBES. Ct. No. 08-861
(Dec. 7, 2009) (Justice Scalia: “I'm not sure tfiidwe
Congress’s] ability to take away responsibilityfram an
agency is the same a®ntrolling what authority that
agency does exercise.” (emphasis added)). Refashbion
the agency as a whole is a ham-handed way to nmonito
the Director’s handling of a specific policy matter
Similarly, threateningto alter the agency does not give
the Congress much leverage either. Any Directon it
political instinct for the job knows that, nowadays
especially, transformative legislation is akin tdalt of
lightning. See Perry v. MSEB— U.S. ——, 137 S.Ct.
1975, 1990, 198 L.Ed.2d 527 (2017) (Gorsuch, J.,
dissenting) (‘[Tlhe demands of bicameralism and
presentment are real and the process can be peatrac
[And] the difficulty of making new laws isn’t sonizig in

the constitutional design; it's the point of thesid@ ....");
Budgetary Autonomysupra at 1831-32 (describing
hurdles such as “crowded agenda,” “filibuster” ared

for “support of congressional leadership”). At allents,

an otherwise invalid agency is no less invalid ryere
because the Congress can fix it at some undetedmine
point in the future.

*66 Second judicial review under the Administrative
Procedure Act is not a meaningful substitute check.
Contra, e.g. Amicus Br. of Americans for Financial
Reform et al. 15. Some of the CFPB’s excesses will
“occur[ ] in the twilight of judicially unreviewahl
discretion.”"PHH Corp, 839 F.3d at 3%seeChevron 467
U.S. at 844-45 104 S.Ct. 277812 U.S.C. 88
5512(b)(4)(B) 5581(b)(5)(E)(i) 15 U.S.C. 8§
1693b(e)(1) And even if the courts could review de novo
everything the CFPB does, that would not suffice fo
today's purpose. The chain of responsibility frotre t
agency to the judiciary does not then link to tleeple.
Federal judges “have no constituency;hevron 467
U.S. at 866, 104 S.Ct. 27,78nd are therefore no proxy
for the people’s representatives in deciding
consumer-finance policy[VA v. Hill, 437 U.S. 153, 195,
98 S.Ct. 2279, 57 L.Ed.2d 117 (19¢8durts decide legal
guestions, leaving it to “political branches” tocite
“what accords with common sense and the public 'weal
(internal quotation omitted)).

Third, procedural requirements associated with CFPB
rulemaking are not a meaningful substitute ch&uwatra,
e.g, Amicus Br. of Financial Regulation Scholars 23.
Granted, the agency must adhere to notice-and-cotmme
procedures,5 U.S.C. 88 500(a)(1)551 553 must
“consider” the costs and benefits of proposed rules

U.S.C. § 5512(b)(2)(A)and must “consult” with other
financial regulators about the ruled, § 5512(b)(2)(B)
But rulemaking requirements cannot constrain th®€EF
when it formulates policy through an enforcemertioac
rather than rulemaking. The CFPB has done thist,a lo
perhaps because of the rulemaking requiremebee
Dep’'t of Treasury,Economic Opportunitiessupra at
82-83 (describing CFPB’s “[e]xcessive reliance on
enforcement actions, rather than rules and guidatoce
regulate conduct”). Notably, the CFPB has initiateal
rulemaking to explain to the regulated public, etea
what the agency will deem “an unfair, deceptive, or
abusive act or practiceI2 U.S.C. § 5531(aNor is there
any indication in the briefs or the record befosghat the
agency has any plans to change its
know-it-when-we-see-it approaclsee CFPB, Prepared
Remarks of CFPB Director Richard Cordray at the
Consumer Bankers AssociationMar. 9, 2016)
(suggesting that CFPB'’s critics “set[ ] the bar high” in
expecting agency to “think through and explicitly
articulate rules for every eventuality” before iafing
enforcement actions), perma.cc/79TC-BQMA.

Fourth, and finally, the threat of supermajority veto by
the Financial Stability Oversight Council is not a
meaningful substitute checkontra, e.g. Amicus Br. of
Financial Regulation Scholars 23; Wilkins Concugrin
Op. 13-15. The Council (another unelected body)“sah
aside a final regulation” of the CFPB only if the
regulation “would put the safety and soundnesshef t
United States banking system or the stability o th
financial system of the United States at risk2’U.S.C. §
5513(a) As far as the Council is concerned, then, the
CFPB can break the law or abuse its power as lsng a
does so (1) in an enforcement action or (2) ingallegion
that does not threaten national financial ruin.

A recent episode illustrates how toothless the Citsn
veto is in controlling CFPB policy. In July 201het
CFPB finalized one of its most controversial p@gito
date: a rule prohibiting certain providers from egintg
arbitration agreements with consumers to staveclaf§s
actions. CFPBFinal Rule: Arbitration Agreement&uly
10, 2017), perma.cc/N3JH-573A. The acting Comgroll
of the Currency, one of the Council’s ten votingmniers,
12 U.S.C. § 5321(b)(1)(C)pought data so that he could
determine the rule’s “safety and soundness impdnat”
Letter from Keith Noreika to Richard Cordray (July,
2017), perma.cc/3X6D-YZS6. In response, the CFPB
Director asserted that, because the rule’s prajaat@act

is “less than $1 billion per year,” it is “plainfyivolous”

to suggest the rule “poses a safety and soundssss.l
Letter from Richard Cordray to Keith Noreika (Jul§,
2017), perma.cc/76MU-39PC. The Director also inglie
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that the Comptroller was “distort[ing] the FSOC qess”
because of a mere “disagree[ment] with the policy
judgments for the rulefd.

*67 The rule was published in the Federal Register the
next day® Arbitration Agreements, 82 Fed. Reg. 33210
(July 19, 2017) The fact that anyone mentions the
Council’'s narrow veto as a check is instead a restd to

the CFPB’s unaccountable policymaking power.

1€ A few months later, the Congress passed an

President signed a joint resolution ttliisapproves tt
rule. Joint Resolution of Nov. 1, 201Pub. L. No
115-74, 131 Stat. 124Ferma.cc/UAGEBW72. Thi
Congress acted pursuant to the Congressional R
Act (CRA),5 U.S.C. 88 80%t seq.which athorizes i
to disapprove an agency rule by simple majoritiait
Houses within 60 legislative days after the ag
submits the ruleSeeDaniel Cohen & Peter L. Strau
Congressional Review of Agency Regulatiod$
ADMIN. L. REV. 95, 9¢-102 (1997)(detailing CRA’¢
provisions and procedures). Regarding the CFPE
CRA is not an adequate substitute fomdt-removal,
especially in light of its inapplicability to enfzemen
actions.

II. THE FOR-CAUSE REMOVAL PROVISION
CANNOT BE SEVERED FROM THE REST OF
TITLE X

Judge Kavanaugh and | agree that Title X's for-eaus
removal provision, 12 U.S.C. § 5491(c)(3) is
unconstitutional. But he would excisection 5491(c)(3)
and preserve the rest of Title X. Kavanaugh Dissgnt
Op. 68-73. | respectfully disagree with that apphoa
Above all else, the 111th Congress wanted the CiePB
be independent: free, that is, from industry inflce and
the changing political tides that come with accaibility

to the President. Severirsgction 5491(c)(3yvould yield
an executive agency entirely at odds with the latgi®
design. In my view, the Congress would not havecesth
Title X in its current form absent for-cause remova
protection. | believe, therefore, that the apprateri
remedy for the CFPB’s Article Il problem is to iridate
Title X in its entirety!’

u | recognize that severability is to be consideretiér

confronting a constitutional flaw in a statuteftee
Enter. Fun(, 561 U.S. at 508, 130 S.Ct. 31@8terna
quotation omitted), and that my colleagues in
majority find no such flaw in Title X. | nonethek
address severability because it bears on my thid

view that we must decide the Article 1l questiodignt
of the relief PHH now seeks: vacatur without ren
and cessation of any further proceedin§ee supra
note 3;cf. INS v. Chadha462 U.S. 919, 9336, 10:
S.Ct. 2764, 77 L.Ed.2d 317 (1983)addressin
severability at threshold because it bore on stay)di

A. THE LAW OF SEVERABILITY

When remedying a constitutional defect, a courtukho
not “nullify more of a legislature’s work than is
necessary” because the “ruling of unconstitutidyali
already “frustrates the intent of the elected repnéatives

of the people.”Ayotte v. Planned Parenthood of N. New
Eng, 546 U.S. 320, 329, 126 S.Ct. 961, 163 L.Ed.2d 812
(2006) (internal quotation omitted). Neither, however,
should the court use the severability doctrine to
“rewrit[e]” an unconstitutional statute becausetthéso
“circumvent[s] the intent of the legislaturdd. at 329-30,
126 S.Ct. 961(internal quotation omitted)see Free
Enter. Fund 561 U.S. at 510, 130 S.Ct. 318&octrine
does not give court “editorial freedom'(nited States v.
Reese 92 U.S. 214, 221, 23 L.Ed. 563 (187&purt
cannot “introduce words” into statute).

*68 With those competing considerations in mind, the
court must ask whether the statute minus any idvali
provision “will function in amannerconsistent with the
intent of Congress” and ‘“is legislation that Corsgre
would ... have enactedAlaska Airlines 480 U.S. at 685,
107 S.Ct. 147§emphasis in original). If the answer to
either component of the question is no, the invalid
provision cannot be severdd. In deciding the question,
the court looks to the statute’s “language,” “stane” and
“legislative history.”ld. at 687, 107 S.Ct. 1476ge, e.g.

id. at 687-97, 107 S.Ct. 1476 (weighing all thré&gan

v. Time, Inc. 468 U.S. 641, 652-55, 104 S.Ct. 3262, 82
L.Ed.2d 487 (1984)plurality opinion) (same)jiNS v.
Chadha 462 U.S. 919, 931-35, 103 S.Ct. 2764, 77
L.Ed.2d 317 (1983)(same);see also2 NORMAN J.
SINGER & J.D. SHAMBIE SINGER, SUTHERLAND
STATUTES & STATUTORY CONSTRUCTION § 44:3,
at 591-92 (7th ed. 2009) (noting related factorshsas
“circumstances” of enactment and “object” of stajut

A severability clause can be probative of legis&aintent
but it is by no means dispositivBorchy v. Kansgs264
U.S. 286, 290, 44 S.Ct. 323, 68 L.Ed. 686 (192} is

an aid merely; not an inexorable commands8eUnited
States v. Jackspi390 U.S. 570, 585 n.27, 88 S.Ct. 1209,
20 L.Ed.2d 138 (1968 [T]he ultimate determination of
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severability will rarely turn on the presence oselce of
such a clause.”); 2 SINGER & SINGEBRypra § 44:8, at
627 (“Because of the frequency with which it isdjsthe
separability clause is regarded as little more thanere
formality.”). In the federal courts, a severabilitjause
creates only a rebuttable “presumption that Corsgoes
not intend the validity of the statute in questiordepend
on the validity of the constitutionally offensive
provision.” Alaska Airlines 480 U.S. at 686, 107 S.Ct.
1476 seeDorchy, 264 U.S. at 290, 44 S.Ct. 3BBeating
severability clause as “a rule of construction”hwus§, the
Supreme Court sometimes declines to sever an thvali
provision despite a severability claugee, e.q.City of
Akron v. Akron Ctr. for Reprod. Health, Inel62 U.S.
416, 425 n.8, 445-46 n.37, 103 S.Ct. 2481, 76 LR&d.
687 (1983) overruled on other grounds biPlanned
Parenthood of Se. Pa. v. Cas&p5 U.S. 833, 112 S.Ct.
2791, 120 L.Ed.2d 674 (1992lanned Parenthood of
Cent. Mo. v. Danforth428 U.S. 52, 83-84, 96 S.Ct. 2831,
49 L.Ed.2d 788 (1976)Sloan v. Lemgn413 U.S. 825,
833-35, 93 S.Ct. 2982, 37 L.Ed.2d 939 (1973} v.
Wallace 259 U.S. 44, 70-71, 42 S.Ct. 453, 66 L.Ed. 822
(1922)

B. INDEPENDENCE AS SINE QUA NONOF TITLE
X

At the outset of Title X, the Congress “establishéue
CFPB as “an independent bureali2’ U.S.C. § 5491 (&)
The Supreme Court has long used the term “indepgnde
agencly]” to describe an agency run by principdicefs
sheltered from the “President’s power to remove.”
Buckley 424 U.S. at 136, 96 S.Ct. §Xs2e, e.g.Bowsher

v. Synay 478 U.S. 714, 725 n.4, 106 S.Ct. 3181, 92
L.Ed.2d 583 (1986) Significantly, the Court used the
same definition irFree Enterprise Fungust a few weeks
before the Congress enacted Title581 U.S. at 483, 130
S.Ct. 3138(“Congress can, under certain circumstances,
create independent agencies run by principal office
appointed by the President, whom the President moay
remove at will but only for good cause.”). Becaugeare

to assume the Congress is familiar with SupremertCou
precedents—especially the “unusually important” sHne
Cannon v. Univ. of Chicagal4l U.S. 677, 699, 99 S.Ct.
1946, 60 L.Ed.2d 560 (197%‘an independent bureau”
is best understood to mean the kind of ageRoye
Enterprise Funddescribed: one whose principal officer
enjoys for-cause removal protection.

1€ Section 5491(ajlso says that the CFPB “shall
considered an Executive agency, as defined inam

105 of Title 5.” All that really means, however,ths&
the agency is an arm of the federal governmentthfe
purpose of5 U.S.C. § 105 an “Executive agenc
includes not only “an Executive department” buto
“a Government corporation” and “an indepen
establishment.”

*69 In other wordssection 5491 (adies the CFPB’s very
existence to its freedom from the President. Tisat i
powerful evidence the Congress opposed the idea of
CFPB answerable to him. Other statutory features
reinforce the conclusion.

As discussed earlier, the Congress transferredhé&o t
CFPB the authority to enforce and issue rules under
eighteen existing laws previously administered éyes
different federal agenciesl2 U.S.C. 88 5481(12)
5512(b)(4) 5581 A majority of those agencies are
themselves more or less free from Presidentialrobrid.

§ 5581(a)(2)(A)(Federal Reserve Board of Governors,
Federal Deposit Insurance Corporation, FTC andoNati
Credit Union Administration). Reinventing the CFRB
an executive agency through excision ekction
5491(c)(3) would by judicial decree transfer to the
executive branch far-reaching new powers that, rbefo
Title X, resided with several non-executive agesicie

Even if that result might be worth cheering for the
purpose of accountability, it is not what the Casgr had

in mind. The floor statements in support of Title X
highlighted, more than any other consideration, the
CFPB’s need for independencBee, e.g.156 CONG.
REC. 2052 (2010) (statement of Rep. Tsongak);at
3187 (statement of Sen. Kaufmand, at 6237, 6365,
7015 (statements of Sen. Whitehous@); at 6240
(statement of Sen. Frankerg; at 6990 (statement of Sen.
Reid); id. at 7481, 7485-86, 8931 (statements of Sen.
Dodd); id. at 9447 (statement of Rep. Kilroyt. at 9839
(statement of Rep. Holt)d. at 11814 (statement of Rep.
Lee); id. at 12434 (statement of Rep. Maloneig; at
13135 (statement of Sen. Cardin).

Likewise, in this Court, the CFPB’s strongest baske
have repeatedly emphasized its independence sisea
gua non See, e.g.Amicus Br. of Current and Former
Members of Congress Supporting Rehearing En Banc 2
(“By ... severing the provision that made [the] ézitor
removable only for cause, the panel decision
fundamentally altered the CFPB and hampered itgyabi
to function as Congress intended.”); Amicus Br. of
Americans for Financial Reform et al. 2-3 (“The Bau’s
independence has been critical to its ability tmaim a
steadfast enforcer of the consumer protection Eagpite
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massive political opposition from the financial
industry.”); Amicus Br. of Financial Regulation Sithrs
17-18 ("Regulated industries are likely to bring
concentrated political pressure to bear on the #&Vhit
House to influence an agency whose head is sutgect
at-will removal to adjust policy in favor of thedastry.”);

cf. Maj. Op. 16, 68 (Congress sought to “insulat[e]”
CFPB “from political winds and [P]residential wilBut
panel majority, by excising section 5491(c)(3)
“effectively turned the CFPB into an instrumentalaf
the President”).

Indeed, the Congress so valued the CFPB'’s indepeade
that it forfeited itsown oversight by exempting the agency
from appropriations. The intent, as the CFPB’s ixecks
made plain, was to give the agency watertight foeed
from both of the elected branches, lest the agency's
mission be compromised by shifting popular wille th
“financial industry  lobby” or “legislative
micromanaging.” Warrerlnsafe at Any Ratsuprg see,
e.g, S. REP. NO. 111-176, at 1¢ftnding that “adequate
funding, independent of the Congressional apprtpria
process, is absolutely essential’ to CFPB’s “indejent
operations”); 156 CONG. REC. 8931 (statement of.Sen
Dodd) (“[T]he [CFPB’s] funding will be independeand
reliable so that its mission cannot be compromibgd
political maneuvering.”)

e Title X’s proponents modeled the CFPB in part or

Consumer Product Safety CommissioSee, e.g.
Warren,Unsafe at Any Rajsuprg 156 CONG. RE(
6219 (statement of Sen. Dodd; at 6237 (stateme
of Sen. Whitehouse)d. at 6239 (statement of S
Merkley); id. at 6363 (statement of Sen. Durbin).
they also learned a lesson from the Commis
because it is subject to appropriations, it ansvie
“budgetary politics” and has long suffered poltmse:
cuts. HARRIS & MILKIS ,suprg at 124;see, e.g.id.
(describing cuts under President Reagan); Ericohi
Safety Agency Faces Scrutiny Amid Cha, N.Y.
TIMES, Sept. 2, 2007 (describing cuts under Prex
George W. Bush), nyti.ms/2jKal6h.

*70 The upshot is that excisirggction 5491 (c)(3yvould
yield a mutant CFPB responsive to the President—and
hence to majoritarian politics and lobbyingpst nowise
accountable to the Congresé/here, as here, severing a
statutory provision “alters the balance of powessMeen
the Legislative and Executive Branches,” we must
consider whether our effective “delegation[ ] ofneo to
the Executive ... may have been so controversiasoor
broad that Congress would have been unwilling tkena
the delegation without a strong oversight mechariism
Alaska Airlines 480 U.S. at 685, 107 S.Ct. 1476

(considering severability of legislative veto). étftall,
“‘one branch’s handicap is another’s strength” aicd v
versa.Free Enter. Fund561 U.S. at 500, 130 S.Ct. 3138

A CFPB responsive to the President would have been
“controversial” to pass the 111th Congresslaska
Airlines, 480 U.S. at 685, 107 S.Ct. 147At the very
least it would not have passed absent “strong migi's
via the appropriations proceds. But we judges cannot
subject the agency to appropriations; to do so &vbelto
“blue-pencil” still more of Title X,Free Enter. Fund561
U.S. at 509, 130 S.Ct. 313&nd potentially introduce
new provisions of our own. Nor can we convert the
agency into a multimember commission. True, in i@stt

to a CFPB responsive to the President, a multimembe
CFPB “would deviate less radically from Congress’
intended system.United States v. Booke543 U.S. 220,
247, 125 S.Ct. 738, 160 L.Ed.2d 621 (2Q0G&eAmicus

Br. of Current and Former Members of Congress
Supporting CFPB 17-20 (Congress seriously considere
multimember structure). Yet that alternative, temuld

be a rewrite for the Congress and not the coSesFree
Enter. Fund 561 U.S. at 509-10, 130 S.Ct. 312§otte
546 U.S. at 329-30, 126 S.Ct. 9Rleese92 U.S. at 221

The best argument for excisingection 5491(c)(3)is
Dodd-Frank’s severability claus&? U.S.C. § 5302out it
does not change my view. Appearing in the mega
Dodd-Frank legislation 574 pages beforgection
5491(c)(3) see 124 Stat. at 1390, 1964ection 5302
provides in relevant part that “[i]f any provisiaf this
Act ... is held to be unconstitutional, the remaindf this
Act ... shall not be affected thereby.” The classgs
nothing specific about Title X, let alone the CFPB’
independence, let alone for-cause removal, leteatbe
massive transfer of power inherent in deletsgrtion
5491(c)(3) let alone whether the Congress would have
endorsed that transfer of power even while sulbjgctine
CFPB to the politics of Presidential control. Iregte as
one of Dodd-Frank’s architects said decades eanfiex
materially identical clause: “This is just boileaf#
severability.” 134 CONG. REC. 12280 (1988) (statetne
of Rep. Frank). Thus, beyond the standard presompti
that section 530ZreatesseeAlaska Airlines 480 U.S. at
686, 107 S.Ct. 1476it tells us little about how the
Congress would deal with invalidation ofection
5491(c)(3) in particular,see Max Radin,A Short Way
With Statutes56 HARV. L. REV. 388, 419 (194%)"Are
we really to imagine that the legislature ... weidreach
paragraph literally and c[a]Jme to the conclusioat th
would have enacted that paragraph if all the réshe
statute were invalid?”).

For reasons already stated, the presumption of aleNiey
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is rebutted here. A severability clause “does ne¢ ghe
court power to amend” a statuteill, 259 U.S. at 71, 42
S.Ct. 453 Nor is it a license to cut out the “heart” of a
statute.Cf. Alaska Airlines 480 U.S. at 691, 107 S.Ct.
1476. Becaussection 5491(c)(3)s at the heart of Title
X, I'would strike Title X in its entirety.

* kk kk

As a guarantor of self-government, Article Il haways
been “one of the Constitution’s best provisions.”
Saikrishna Prakashlhe Essential Meaning of Executive
Power 2003 U. ILL. L. REV. 701, 72%quoting 1788
North Carolina ratification debate) (brackets oeujt But

it suffers a major defeat today and will suffer maf
today's decision stands. In my view, the CFPB v&da
Article Il and should be invalidated top to bottom.

*71 Accordingly, | dissent.

KAVANAUGH, Circuit Judge, with whom Senior Circuit
Judge RANDOLPH joins, dissenting:

INTRODUCTION AND SUMMARY

This is a case about executive power and individual
liberty.

To prevent tyranny and protect individual libertie
Framers of the Constitution separated the legigati
executive, and judicial powers of the new national
government. To further safeguard liberty, the Frame
insisted upon accountability for the exercise afaeive
power. The Framers lodged full responsibility fdret
executive power in a President of the United Staté®

is elected by and accountable to the people. Tise I
words of Article Il speak with unmistakable clarajpout
who controls the executive power: “The executivev®o
shall be vested in a President of the United Stafes
America.” U.S. CONST. art. Il, § 1. And Atrticle II
assigns the President alone the authority and
responsibility to “take Care that the Laws be failly
executed.”ld. 8 3 The purpose “of the separation and
equilibration of powers in general, and of the amjt
Executive in particular, was not merely to assifectve
government but to preserve individual freedom.”
Morrison v. Olson 487 U.S. 654, 727, 108 S.Ct. 2597,
101 L.Ed.2d 569 (198§5calia, J., dissenting).

Of course, the President executes the laws with the
assistance of subordinate executive officers whe ar

appointed by the President, often with the advind a
consent of the Senate. To carry out the executbweep
and be accountable for the exercise of that powver,
President must be able to supervise and directethos
subordinate officers. In its landmark decisiorMgers v.
United States272 U.S. 52, 47 S.Ct. 21, 71 L.Ed. 160
(1926) authored by Chief Justice and former President
Taft, the Supreme Court recognized the President’s
Article Il authority to supervise, direct, and reraat will
subordinate officers in the Executive Branch.

In 1935, however, the Supreme Court carved out an
exception taVlyersand Article 1l by permitting Congress
to createindependentagencies that exercise executive
power. SeeHumphrey’s Executor v. United Stat€295
U.S. 602, 55 S.Ct. 869, 79 L.Ed. 1611 (193%) agency

is “independent” when the agency's commissioners or
board members are removable by the President only f
cause, not at will, and therefore are not supedvise
directed by the President. Examples of independent
agencies include well-known bodies such as the reéde
Trade Commission, the Federal Communications
Commission, the Securities and Exchange Commission,
the National Labor Relations Board, and the Federal
Energy Regulatory Commission.

Those and other independent agencies exercisetaecu
power by bringing enforcement actions against peiva
citizens. Those agencies often promulgate legatigibg
regulations pursuant to statutes enacted by Cosgaesl
they adjudicate disputes involving private parti&n
those agencies exercise executive, quasi-legisjatind
guasi-judicial power.

The independent agencies collectively constitute, i
effect, a headless fourth branch of the U.S. Gowemnt.
They hold enormous power over the economic andakoci
life of the United States. Because of their maspeer

and the absence of Presidential supervision aredtéin,
independent agencies pose a significant threat to
individual liberty and to the constitutional systeof
separation of powers and checks and balances.

*72 To mitigate the risk to individual liberty, the
independent agencies historically have been heaged
multiple commissioners or board members. In the
Supreme Court's words, each independent agency has
traditionally been established as a "body of expert
appointed by law and informed by experience.”
Humphrey’s Executor295 U.S. at 624, 55 S.Ct. 869
Multi-member independent agencies do not concentrat
all power in one unaccountable individual, but éast
divide and disperse power across multiple commigs®

or board members. The multi-member structure thyereb
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reduces the risk of arbitrary decisionmaking andsatof
power, and helps protect individual liberty.

In other words, the heads axecutive agencies are
accountable to and checked by the President; aad th
heads ofindependentigencies, although not accountable
to or checked by the President, are at least atablento
and checked by their fellow commissioners or board
members. No independent agency exercising sulmtanti
executive authority has ever been headedabgingle
person

Until now.

In the Dodd-Frank Act of 2010, Congress create\wa n
independent agency, the Consumer Financial Protecti
Bureau. As originally proposed by then-Professod an
now-Senator Elizabeth Warren, the CFPB was to be
another traditional, multi-member independent agenc
The initial Executive Branch proposal from Presiden
Obama’s Administration likewise envisioned a
multi-member independent agency. The House-pasked b
sponsored by Congressman Barney Frank and
championed by Speaker Nancy Pelosi also contendptate
multi-member independent agency.

But Congress ultimately departed from the Warred an
Executive Branch proposals, and from the House bill
sponsored by Congressman Frank. Congress establishe
the CFPB as an independent agency headed not by a
multi-member commission but rather by a single Qoe

The Director of the CFPB wields enormous power over
American businesses, American consumers, and the
overall U.S. economy. The Director unilaterally
implements and enforces 19 federal consumer protect
statutes, covering everything from home finance to
student loans to credit cards to banking practices.

The Directoralone may decide what rules to issue. The
Director alone may decide how to enforce, when to
enforce, and against whom to enforce the law. The
Directoralonemay decide whether an individual or entity
has violated the law. The Directalonemay decide what
sanctions and penalties to impose on violatorbefaw.

Because the CFPB is an independent agency headad by
single Director and not by a multi-member commissio
the Director of the CFPB possesses more unilateral
authority—that is, authority to take action on anetwn,
subject to no check—than any single commissioner or
board member in any other independent agency in the
U.S. Government. Indeed, other than the Presidhat,
Director enjoys more unilateral authority than aer

official in any of the three branches of the U.S.
Government.

That combination—power that is massive in scope,
concentrated in a single person, and unaccountattee
President—triggers the important constitutional stjoe

at issue in this case.

The petitioner here, PHH, is a mortgage lender sas
the subject of a CFPB enforcement action that reduh

a $109 million sanction. In seeking to vacate tfB's
order, PHH argues that the CFPB’s novel structume—a
independent agency headed by a single Director-atésl
Article Il of the Constitution. | agree with PHH.

Three considerations inform my Article Il analysis:
history, liberty, and Presidential authority.

*73 First, history. In separation of powers cases, the
Supreme Court has repeatedly emphasized the
significance of historical practic&ee, e.gNLRB v. Noel
Canning — U.S. ——, 134 S.Ct. 2550, 189 L.Ed.2d
538 (2014) Free Enterprise Fund v. Public Company
Accounting Oversight Boayd561 U.S. 477, 130 S.Ct.
3138, 177 L.Ed.2d 706 (2010)The single-Director
structure of the CFPB represents a gross depdiriome
settled historical practice. Never before has an
independent agency exercising substantial executive
authority been headed by just one person. Thaorlist
matters. InFree Enterprise Fundin invalidating the
novel structure of another newly created independen
agency, the Public Company Accounting Oversight
Board, the Supreme Court stated: “Perhaps the most
telling indication of the severe constitutional Ipieam
with the PCAOB is the lack of historical precedémt

this entity.” 1d. at 505, 130 S.Ct. 3138. Here too: Perhaps
the most telling indication of the severe consiiugl
problem with the CFPB is the lack of historical ggdent

for this entity.

Second liberty. The CFPB’s concentration of enormous
power in a single unaccountable, unchecked Director
poses a far greater risk of arbitrary decisionmglamd
abuse of power, and a far greater threat to indalid
liberty, than a multimember independent agency .does
The overarching constitutional concern with indegert
agencies is that the agencies exercise executiverpaut

are unchecked by the President, the official who is
accountable to the people and who is responsibikerun
Article Il for the exercise of executive power. llau of
Presidential control, the multi-member structure of
independent agencies operates as a critical Suflestit
check on the excesses of any individual independent
agency head. This new agency, the CFPB, lacks that
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critical check, yet still wields vast power over Aritan
businesses and consumers. This “wolf comes as & wol
Morrison, 487 U.S. at 699, 108 S.Ct. 2593calia, J.,
dissenting).

Third, Presidential authority. The single-Director CFPB
diminishes the President’s Article Il authority ¢ontrol

the Executive Branch more than traditional multirnter
independent agencies do. In comparable multi-member
independent agencies such as the Federal Trade
Commission (to which the CFPB repeatedly compares
itself), the President ordinarily retains powerdasignate

the chairs of the agencies and to remove chainsilht
from the chair position. As a result, Presidents: ca
maintain at least some influence over the genarattibn

of the agencies. Soon after a new President eaotkcs,

the new President typically designates new chamsse
independent agencies therefore flip to control bgirs
who are aligned with the new President. For example
shortly after he took office on January 20, 20T&skient
Trump designated new Chairs of the Federal Trade
Commission, the Federal Communications Commission,
the Securities and Exchange Commission, and the
National Labor Relations Board, among others. Begsi
Obama did the same within a few weeks of takingceff
in 2009.

A President possesses far less influence over the
single-Director CFPB. The single CFPB Director sera
fixed five-year term and, absent good cause, maybao
replaced by the President, even by a newly elected
President. The upshot is that a President mayuod $or
years with a CFPB Director who was appointed by the
prior President and who vehemently opposes thescurr
President’s agenda. To illustrate, upon takingceffin
January 2017, the President could not appoint a new
Director of the CFPB, at least absent good cause fo
terminating the existing Director. It will get warsn the
future. Any new President who is elected in 202IR4}

or 2028 may spend a majority of his or her termhveit
CFPB Director who was appointéy a prior President
That does not happen with the chairs of the trawmbii
multi-member independent agencies. That dramatét an
meaningful difference vividly illustrates that tigFPB’s
novel single-Director structure diminishes Presidén
power more than traditional multi-member independen
agencies do.

*74 In sum, because of the consistent historical maat
which independent agencies have been headed by
multiple commissioners or board members; becauieeof
serious threat to individual liberty posed by a
single-Director independent agency; and becausthef
diminution of Presidential authority caused by this

single-Director independent agency, | conclude that
CFPB violates Article 1l of the Constitution. Under
Article 1l an independent agency that exercises
substantial executive power may not be headed by a
single Director. As to remedy, | agree with the tedi
States as amicus curiae: The Supreme ColftEe
Enterprise Fund decision and the Court’s other
severability precedents require that we sever thBBs
for-cause provision, so that the Director of thePBHs
supervised, directed, and removable at will by the
President.

I. HISTORY

| begin by describing the history of independergraiges
in general and of the CFPB in particular. That drist
demonstrates that, in order to comply with Artidle
independent agencies exercising substantial executi
power must be structured as multi-member agencies.

A

As the Supreme Court has explained, our Constitutio
“was adopted to enable the people to govern theesel
through their elected leaders,” and the Constitutio
“requires that a President chosen by the entiraoNat
oversee the execution of the lawsree Enterprise Fund
v. Public Company Accounting Oversight Bqafbl
U.S. 477, 499, 130 S.Ct. 3138, 177 L.Ed.2d 706 @201
Article 1l of the Constitution provides quite singpl'The
executive Power shall be vested in a Presidenthef t
United States of America.” U.S. CONST. art. Il,.8Ahd
Article Il assigns the President alone the autliosihd
responsibility to “take Care that the Laws be failly
executed.”ld. 8 3 Article 1l makes “emphatically clear
from start to finish” that the President is “peralbn
responsible for his branch.” AKHIL REED AMAR,
AMERICA’'S CONSTITUTION: A BIOGRAPHY 197
(2005).

To exercise the executive power, the President rpbest
assisted by subordinates. The Framers anticipated a
provided for executive departments, and for officer
(principal and inferior) in those departments whouid
assist the PresiderieeU.S. CONST. art. II, § 2. In 1789,
soon after being sworn in, the First Congress &skedul
new executive Departments of Foreign Affairs, Waard
Treasury, and created various offices in those new
Departments.



Case: 17-20364

Document: 00514334194

Page: 67 Date Filed: 02/02/2018

PHH Corporation v. Consumer Financial Protection Bureau, --- F.3d ---- (2018)

In order to control the exercise of executive poaed
take care that the laws are faithfully executede th
President must be able to supervise and directethos
subordinate executive officers. As James Madisatedt
during the First Congress, “if any power whatsodsdn

its nature Executive, it is the power of appointing
overseeing, and controlling those who execute diaes.I

1 ANNALS OF CONGRESS 463 (Madison) (1789)
(Joseph Gales ed., 1834ge alsoNeomi RaoRemoval:
Necessary and Sufficient for Presidential Cont6d Ala.

L. Rev. 1205, 1215 (2014(The text and structure of
Article 1l provide the President with the powerdontrol
subordinates within the executive branch.”).

To supervise and direct executive officers, thesident
must be able to remove those officers at will. @Qilige, a
subordinate could ignore the President’s supenvisiod
direction without fear, and the President couldhdthing
about it. SeeBowsher v. Synai78 U.S. 714, 726, 106
S.Ct. 3181, 92 L.Ed.2d 583 (19860nce an officer is
appointed, it is only the authority that can rembwe,
and not the authority that appointed him, that lustfear
and, in the performance of his functions, obey.”).

The Article Il chain of command therefore dependgte
President’s removal power. As James Madison exgdain
during the First Congress: “If the President shquddsess
alone the power of removal from office, those wie a
employed in the execution of the law will be in ithe
proper situation, and the chain of dependence be
preserved; the lowest officers, the middle gradel the
highest, will depend, as they ought, on the Presjded

the President on the community.” 1 ANNALS OF
CONGRESS 499 (Madison).

*75 In 1789, the First Congress confirmed that Predgle
may remove executive officers at will. As the Supee
Court has explained: “The removal of executive ogfifs
was discussed extensively in Congress when the firs
executive departments were created. The view that
‘prevailed, as most consonant to the text of the
Constitution’ and ‘to the requisite responsibilignd
harmony in the Executive Department, was that the
executive power included a power to oversee exeuti
officers through removal.’Free Enterprise Fund561
U.S. at 492, 130 S.Ct. 313§uoting Letter from James
Madison to Thomas Jefferson (June 30, 1789), 16
DOCUMENTARY HISTORY OF THE FIRST
FEDERAL CONGRESS 893 (2004)). That Decision of
1789 *“soon became the settled and well understood
construction of the ConstitutionPree Enterprise Fund
561 U.S. at 492, 130 S.Ct. 3138

To summarize: “The Constitution that makes the
President accountable to the people for executiadaws
also gives him the power to do so. That power et

as a general matter, the authority to remove thdse
assist him in carrying out his duties. Without spduwer,
the President could not be held fully accountalde f
discharging his own responsibilities; the buck wiostop
somewhere elseld. at 513-14, 130 S.Ct. 3138.

But that bedrock constitutional principle was chatied

in the late 1800s and the early 1900s. As parthef t
Progressive Movement and an emerging belief in rtxpe
apolitical, and scientific answers to certain palgblicy
guestions, Congress began creating new agenci¢s tha
were independent of the President but that exefcise
combined powers: the executive power of enforcement
the legislative power of issuing binding legal gyland

the judicial power of deciding adjudications angeagts.
The heads of those independent agencies were réiaova
by the President only for cause, not at will, anerev
neither supervised nor directed by the Presideames
early examples included the Interstate Commerce
Commission (1887) and the Federal Trade Commission
(1914). Importantly, the independent agencies were
multi-member bodies: They were designed as
non-partisan expert agencies that could neutraflg a
impartially issue rules, initiate law enforcemertiens,
and conduct or review administrative adjudications.

The constitutionality of those independent agenuias
called into doubt by the Supreme Court in the 1836rs
decision written by Chief Justice and former Prestd
Taft. In that case, the Supreme Court ruled thatleu
Article 11, the President must be able to supervilieect,
and remove at will executive officers. The Cougttestl:
When “the grant of the executive power is enforiogdhe
express mandate to take care that the laws befuifyth
executed, it emphasizes the necessity for includiitigin
the executive power as conferred the exclusive paie
removal.” Myers v. United State72 U.S. 52, 122, 47
S.Ct. 21, 71 L.Ed. 160 (1926)

The Myers Court’s articulation of the President’s broad
removal power appeared to mean that Congress cauld
longer create independent agencies. Indeed, Cangres
itself readMyersthat way. For several years aftdyers
Congress therefore did not create any new agentiese
heads were protected by for-cause removal prowssion

In the 1930s, based on his reading of Article Idan
buoyed by Myers President Franklin Roosevelt
vigorously challenged the notion of independennages.
President Roosevelt did not necessarily objecthw® t
existenceof the agencies; rather, he objected to the
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President’s lack of control over the agencies.

The issue came to a head in President Roosevalpsitd
with William E. Humphrey, a commissioner of the
Federal Trade Commission. Commissioner Humphrey
was a Republican holdover from the Hoover
Administration who, in President Roosevelt's viemas

too sympathetic to big business and too hostilehto
Roosevelt Administration’s regulatory agenda. Assgr

his authority under Article Il, President Roosevigled
Commissioner Humphrey. Humphrey contested the
removal (and after Humphrey's death, his represieeta
continued the litigation in order to obtain backy)pa
Humphrey's representative argued that Humphrey was
protected against firing by the statute’s for-catesaoval
provision, and further argued that Congress coudite
independent agencies without violating Article Tihe
case reached the Supreme Court in 1935.

*76 At its core, theHumphrey’s Executocase raised the
guestion whether Article Il permitted independent
agencies. Representing President Roosevelt, theitSol
General contended that Congress could not create
independentagencies. The Solicitor General relied on the
text and history of Article Il, as well as the Semre
Court’s 1926 decision inMyers But notwithstanding
Article 1l and Myers the Supreme Court upheld the
constitutionality of independent agencies—an unetque
decision that incensed President Roosevelt andetielp
trigger his ill-fated court reorganization propogatl937.
SeeHumphrey’s Executor v. United Stat@95 U.S. 602,
631-32, 55 S.Ct. 869, 79 L.Ed. 1611 (1935)

In allowing independent agencies, thdumphrey’s
Executor Court emphasized that the Federal Trade
Commission was intended “to be non-partisan” aral “t
exercise the trained judgment of a body of experts
appointed by law and informed by experiendd."at 624,

55 S.Ct. 869. Those characteristics, among othetghe
Court to conclude that Congress could create an
independent agency “wholly disconnected from the
executive department,” except in its selectiloh.at 630,
625, 55 S.Ct. 869. According to the Court, Congress
could limit the President's power to remove the
commissioners of the Federal Trade Commission layd,
extension, Congress could limit the President’s grote
remove the commissioners and board members ofasimil
independent agencidsl. at 628-30, 55 S.Ct. 869.

Ever since the 193%Humphrey’s Executordecision,
independent agencies have played a significantimaiee

U.S. Government. The independent agencies possess
extraordinary authority over vast swaths of Amaearica
economic and social life—from securities to anstrto

telecommunications to labor to energy. The listsgue.

Importantly, however, each of the independent aigenc
has traditionally operated—and each continues to
operate—as a multi-member “body of experts appdinte
by law and informed by experiencdd. at 624, 55 S.Ct.
869. Independent agencies are not headed by single

Directors. As Professor Amar has explained, “the
Decision of 1789” has remained controlling, at teaghe
extent that the Decision ‘“established that in all

one-headed departments, the department head must be
removable at will by the president.” AKHIL REED
AMAR, AMERICA’S UNWRITTEN CONSTITUTION

323 (2012).

The independent agency at issue here, the CFPBe aro
out of an idea originally advanced by then-Professul
now-Senator Elizabeth Warren. In 2007, concernetitab
balkanized and inconsistent federal law enforcenuént
consumer protection statutes, Professor Warren
encouraged Congress to create a hew independertyage
a Financial Product Safety Commission. This newnage
would centralize and unify federal law enforcement
efforts to protect consumersSee Elizabeth Warren,
Unsafe at Any Rate: If It's Good Enough for Micraea,

Its Good Enough for Mortgages. Why We Need a
Financial Product Safety CommissjonDemocracy,
Summer 2007, at 8, 16-18.

The agency proposed by Professor Warren was t@igper
as a traditional multi-member independent agendye T
subsequent Executive Branch proposal by President
Obama’s Administration likewise contemplated a
multi-member independent agen&§eeDEPARTMENT

OF THE TREASURY, FINANCIAL REGULATORY
REFORM: A NEW FOUNDATION: REBUILDING
FINANCIAL SUPERVISION AND REGULATION 58
(2009). The originally passed House bill sponsadpgd
Congressman Barney Frank and supported by Speaker
Nancy Pelosi similarly would have created a
multi-member independent agen8eeH.R. 4173, 111th
Cong. § 4103 (as passed by House, Dec. 11, 2009).

*77 But Congress ultimately departed from the Warren
and Executive Branch proposals, from the House duiltl
from historical practice by creating an independent
agency with only a single DirectddeeDodd-Frank Wall
Street Reform and Consumer Protection Act, PutNd..
111-203, Title X § 1011, 124 Stat. 1376, 1964 (fiediat

12 U.S.C. § 5491). The single Director of the CHBB
removable only for cause—that is, for ‘“inefficiency
neglect of duty, or malfeasance in office”—durirfge t
Director’'s fixed five-year term.See 12 U.S.C. §
5491(c)(3);cf. Humphrey’'s ExecutpP95 U.S. at 620.
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Congress’s choice of a single-Director CFPB wasamot
especially considered legislative decision. No cattee
report or substantial legislative history delvedoirthe
benefits of single-Director independent agenciesuse
multi-member independent agencies. No congressional
hearings studied the question. Congress apparently
stumbled into this single-Director structure as a
compromise or landing point between the originakida
multi-member independent agency proposal and a
traditional executive agency headed by a singlequer

Under the law as enacted, the President may not
supervise, direct, or remove at will the CFPB DioecAs

a result, a Director appointed by a President nagicue

to serve in office even if the President later watd
remove the Director based on a policy disagreenient,
example. More importantly, a Director may contirtoe
serve as Director under a new President (until the
Director’s statutory five-year tenure has elapsenen
though the new President might strongly disagred wi
that Director about policy issues or the overatkclion

of the agency.

Congress insulated the CFPB'’s Director from Pregide
influence, yet also granted the CFPB extraordiparil
broad authority to implement and enforce U.S. coresu
protection laws. Under the Dodd-Frank Act, the CFPB
may “implement [ ] the Federal consumer financadd
through rules, orders, guidance, interpretations,
statements of policy, examinations, and enforcement
actions.” 12 U.S.C. § 5492(10) The CFPB may
“prescribe rules or issue orders or guidelines yamsto”

19 distinct consumer protection lavid. § 5581(a)(1)(A);
see also id§8 5481(14), 5512(b). That rulemaking power
was previously exercised by seven different govemm
agencies.See id.§ 5581(b) (transferring to the CFPB
certain  “consumer financial protection functions”
previously exercised by the Federal Reserve, the
Comptroller of the Currency, the Office of Thrift
Supervision, the Federal Deposit Insurance Corjmorat
the National Credit Union Administration, the
Department of Housing and Urban Development, aed th
Federal Trade Commission).

The CFPB may pursue enforcement actions in federal
court, as well as before administrative law judgBse
agency may issue subpoenas requesting documents or
testimony in connection with those enforcementoadti

See id8§ 5562-5564. The CFPB may adjudicate disputes.
And the CFPB may impose a wide range of legal and
equitable relief, including restitution, disgorgarthe
money damages, injunctions, and civil monetary
penaltiesld. § 5565(a)(2).

All of that massive power is ultimately lodged imeo
person—the Director of the CFPB—who is not
supervised, directed, or removable at will by the
President.

Because the Director acts alone and without Presale
supervision or direction, and because the CFPBdwiel
broad authority over the U.S. economy, the Director
enjoys significantly moreunilateral power than any
single member of any other independent agency. By
“unilateral power,” | mean power that is not chestksy

the President or by other commissioners or board
members. Indeed, other than the President, thetiref

the CFPB is the single most powerful official iretantire
U.S. Government, at least when measured in terms of
unilateral power. That is not an overstatement. Wha
about the Speaker of the House? The Speaker can pas
legislation only if 218 Members agree. The Senate
Majority Leader? The Leader typically needs 60 $misa

to invoke cloture, and needs a majority of Senators
(usually 51 Senators or 50 plus the Vice Presidamt)
approve a law or nomination. The Chief Justice? The
Chief Justice must obtain four other Justices’ waite
order to prevail. The Chair of the Federal ReseiMe@
Chair often needs the approval of a majority of the
Federal Reserve Board. The Secretary of Defense? Th
Secretary is supervised and directed and remoalvid|

by the President. On any decision, the Secretarst chol

as the President says. So too with the Secreta8taté,
and the Secretary of the Treasury, and the Attorney
General.

*78 To be sure, the Dodd-Frank Act requires the Darect
to establish and consult with a “Consumer Advisory
Board.” See id§ 5494. But the advisory board is just that:
advisory. The Director need not heed the Boardiscad
Without the formal authority to block unilateraltian by
the Director, the Advisory Board does not come eltts
the kind of check provided by the multi-member sture

of traditional independent agencies.

The Act also, in theory, allows a supermajority tbé
Financial Stability Oversight Council to veto cénta
regulations of the DirectofSee id.8§ 5513, 5321. But by
statute, the veto power may be used only to prevent
regulations (not to overturn enforcement actions or
adjudications); only when two-thirds of the Council
members agree; and only when a particular regualatio
puts “the safety and soundness of the United States
banking system or the stability of the financiasteyn of

the United States at risk,” a standard unlikelpéomet in
practice in most casell. 8 5513(c)(3)(B)(ii);seeS. Rep.

No. 111-176, at 16§‘The Committee notes that there
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was no evidence provided during its hearings that
consumer protection regulation would put safety and
soundness at risk.”);see also Todd Zywicki, The
Consumer Financial Protection Bureau: Savior or
Menace? 81 Geo. Wash. L. Rev. 856, 875 (2013)
(“[S]ubstantive checks on the CFPB can be triggered
only under the extreme circumstance of a seveeatho

the safety and soundness of the American financial
system. It is likely that this extreme test wilrely be
satisfied in practice.”); Recent LegislatioDpdd-Frank
Act Creates the Consumer Financial Protection Burea
124 Harv. L. Rev. 2123, 2129 (2011)“[T]he high
standard for vetoing regulations ... will be diffic to
establish.”). In this case, for example, the vetover
could not have been used to override the CFPBtatsty
interpretation or its enforcement action againstPH

The Act also technically makes the CFPB part of the
Federal Reserve for certain administrative purpdSes,
e.g, 12 U.S.C. § 5491 (apee also id§ 5493. But that is
irrelevant to the present analysis because the r&lede
Reserve Board may not supervise, direct, or rentioge
CFPB Director.

In short, when measured in terms of unilateral potee
Director of the CFPB is the single most powerfifloidl

in the entire U.S. Government, other than the Besdi
Indeed, within his jurisdiction, the Director ofetfCFPB
is even more powerful than the President. The Dorés
view of consumer protection law and policy prevangr
all others. In essence, the Director of the CFPBhis
President of Consumer Finance.

The concentration of massive, unchecked power in a
single Director marks a dramatic departure frontleskt
historical practice and makes the CFPB unique among
independent agencies, as | will now explain.

B

As a single-Director independent agency exercising
substantial executive authority, the CFPB is th& bf its
kind and an historical anomaly. Until this point thS.
history, independent agencies exercising substantia
executive authority have all been multi-member
commissions or boards. A sample list includes:

* Interstate Commerce Commission (1887)
* Federal Reserve Board (1913)

* Federal Trade Commission (1914)

* U.S. International Trade Commission (1916)

* Federal Deposit Insurance Corporation (1933)
» Federal Communications Commission (1934)
*79 « National Mediation Board (1934)

* Securities and Exchange Commission (1934)
* National Labor Relations Board (1935)

* Federal Maritime Commission (1961)
 National Transportation Safety Board (1967)

* National Credit Union Administration (1970)

e Occupational Safety and Health Review
Commission (1970)

* Postal Regulatory Commission (1970)

» Consumer Product Safety Commission (1972)
* Nuclear Regulatory Commission (1974)

* Federal Energy Regulatory Commission (1977)

 Federal Mine Safety and Health Review
Commission (1977)

* Federal Labor Relations Authority (1978)

» Merit Systems Protection Board (1978)

» Defense Nuclear Facilities Safety Board (1988)
* National Indian Gaming Commission (1988)

* Chemical Safety and Hazard Investigation Board
(1990)

* Surface Transportation Board (1995)
* Independent Payment Advisory Board (2010).

In general, an agency without a ftause remov
statute is an executive agency, not an indepe
agency, because the President may supervise, ,
and remove at will the heads of those agenciest
said, in the period fronMyers (1926) toHumphrey”
Executo  (1935), Congress created sev
multi-member agencies that did not include dausi
provisions, apparently because Congress interg
Myers to outlaw independent agencies. Those age
included the FCC and the SEC. Aftetumphrey”
Executo, those multimember agencies were treate
independent agencies even though the relevantes
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did not include for-cause provisionsCf. Free
Enterprise Fund v. Public Corany Accountin
Oversight Board561 U.S. 477, 487, 130 S.Ct. 31
177 L.Ed.2d 706 (201Q)deciding case on assumpi
that SEC is an independent agency). Because
agencies’ statutes do not contain expresscdois:
provisions, some have suggestedttthose agenci
actually are and should be treated as exec
agencies. See Kirti Datla & Richard L. Reves
Deconstructing Independent Agencies (and Exec
Agencies, 98 Cornell L. Rev. 769, 834-35 (2013)
Note, The SEC Is Not an Independent Agentfet
Harv. L. Rev. 781, 801 (2013) do not tackle thi
question in this opinion and do not imply an ansore
way or the other about the executive or indepand
status of the multmember agencies that lack exp
for-cause removal provisions.

Have there beemny independent agencies headed by a
single person? In an effort to be comprehensive, th
three-judge panel in this case issued a pre-arguandar
asking the CFPB for all historical or current exaspit
could find of independent agencies headed by alesing
person. The CFPB found only three examples: théaboc
Security Administration, the Office of Special Cseh
and the Federal Housing Finance Agency. At theasrtb
stage, the CFPB cited no additional examples.

None of the three examples, however, has deepriceto
roots. Indeed, the Federal Housing Finance Ageras/ h
existed only since 2008, about as long as the CHRB.
other two are likewise relatively recent. And thatker
two have been constitutionally contested by thechtiee
Branch, and they do not exercise the core Artidle I
executive power of bringing law enforcement actions
imposing fines and penalties against private citizéor
violation of statutes or agency rules.

*80 For those reasons, as | will explain, the three
examples are different in kind from the CFPB. Those
examples therefore do not count for much when coetpa
to the deeply rooted historical practice of indegert
agencies as multi-member agencies. To borrow thrdsvo
of Justice Breyer iftNoel Canningas weighed against the
settled historical practice, “these few scatteneahgples”
are “anomalies.’NLRB v. Noel Canning— U.S. ——,
134 S.Ct. 2550, 2567, slip op. at 21, 189 L.Ed.28 5
(2014) seealsoFree Enterprise Fund v. Public Company
Accounting Oversight Boaydb61 U.S. 477, 505-06, 130
S.Ct. 3138, 177 L.Ed.2d 706 (2010)

First, the CFPB cited and primarily relied on thxample
of the Social Security Administration, which is an
independent agency headed by a single Social $gcuri

CommissionerSee42 U.S.C. 88 901(ap02(a) But the
current structure of the agency is relatively recdme
Social Security Administration long existed firss @
multi-member independent agency and then as a
single-Director executive agency within various @xese
departments, most recently the Department of Heaith
Human Services. Only in 1994 did Congress change th
Social Security Administration to a single-Director
independent agency. Importantly, when the agency's
structure was altered in 1994, President Clintcsudd a
signing statement pronouncing that the change & th
agency's structure was constitutionally problemafiee
President William J. Clinton, Statement on Signihg
Social Security Independence and Program Improvesnen
Act of 1994, 2 Pub. Papers 1471, 1472 (Aug. 154199
That agency's structure therefore is constitutignal
contested. In those circumstances, the historicadgulent
counts for little because it is not settle@f. Noel
Canning 134 S.Ct. at 2563-64, 2567, slip op. at 14-15,
20-21 (discounting example of appointments during
particular inter-session recess because of Senate
Committee’s strong opposition to those appointments
INS v. Chadha462 U.S. 919, 942 n.13, 103 S.Ct. 2764,
77 L.Ed.2d 317 (1983[discounting prior legislative veto
provisions because Presidents had objected to those
provisions). If anything, when considered agairfst t
“settled practice,” the Social Security example yonl
highlights the anomaly of an independent agencyléda
by a single persoriNoel Canning134 S.Ct. at 2567, slip
op. at 21

Moreover, the Social Security Administration is reot
precedent for the CFPB because the Social Security
Commissioner does not possess unilateral authéoity
bring law enforcement actions against private eit&
which is the core of the executive power and theagry
threat to individual liberty posed by executive povbee
Morrison v. Olson 487 U.S. 654, 706, 108 S.Ct. 2597,
101 L.Ed.2d 569 (1988)Scalia, J., dissenting). The
Social Security Administration does not have power
impose fines or penalties on private citizens irci&o
Security benefits cases. Instead, the bulk of theiab
Security Administration’s authority involves adjadtion

of private claims for benefits. Although the agennes
possess limited power to seek civil sanctions agdmse
who file improper claims, the Commissioner mayiaté
such a proceeding “only as authorized by the A#grn
General,” who is an executive officer accountalblghte
President42 U.S.C. § 1320a-8(b)

Second, the CFPB cited the example of the Office of
Special Counsel, an independent agency headed by a
single Special Counsel. The Office has a narrow
jurisdiction and mainly enforces certain personngées
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against government employers and employees, suttteas
prohibition against improper political activity by
government employees. Like the Social Security
Administration, the Office of Special Counsel ladeep
historical roots. It became a single-Director ageirt
1978. And like the Social Security Administraticne
constitutionality of the Special Counsel has been
contested since its creation. Under President Cathe
Department of Justice opined that the Special Gauns
“must be removable at will by the President,” ahe t
Department opposed a for-cause restriction on rafmafv
the Special Counsel. Memorandum Opinion for the
General Counsel, Civil Service Commission, 2 Op.
O.L.C. 120, 120 (1978). When Congress passed
subsequent legislation regarding the Office of &pec
Counsel, President Reagan vetoed the bill dueeidiss
constitutional concerns” about the Office’s statissan
independent agency. President Ronald Reagan,
Memorandum of Disapproval on a Bill Concerning
Whistleblower Protection, 2 Pub. Papers 1391, 1882.

26, 1988). The history of the Office of Special Gsel
confirms what one former Special Counsel has
acknowledged: The agency is “a controversial anypnmal
the federal system.” K. William O’ConnoForeword to

A LEGISLATIVE HISTORY OF THE MERIT SYSTEM
PRINCIPLES, PROHIBITED PERSONNEL
PRACTICES AND THE OFFICE OF THE SPECIAL
COUNSEL, at v (1985). That agency’s structure remai
constitutionally contested and so is not a meaningf
historical precedent for the CFPB.

*81 Moreover, the Office of Special Counsel is not a
precedent for the CFPB because the Office of Specia
Counsel is primarily responsible for enforcing jpensel
laws against government agencies and government
employees. Unlike the CFPB, the Office of Special
Counsel may not enforce laws against private citizer
impose fines and penalties on private citiZens.

2 Because the Social Security Administration and

Office of Special Counsel do not exercise the
executive power of bringing law enforcement act
and because they have narrpwisdiction, a holdin
invalidating the singl®irector structure of the CFI
would not necessarily invalidate the singl@ectol
structure of the Social Security Administration ahe
Office of Special Counsel. That said, if those
agencies are upaostitutionally structured, the reme
would presumably be the same remedy asFiee
Enterprise Fun: severing the focause provision
that the agencies would continue to fully operatieeii
as traditional executive agencies rather
independent gencies. | do not address those age
in this case.

Third, the CFPB pointed to Congress’s 2008 creatioa
single-Director Federal Housing Finance Agen8ee
Housing and Economic Recovery Act of 2008, Pub. L.
No. 110-289, § 1101, 122 Stat. 2654, 2662 (codifietl2
U.S.C. 88 4511-4512). That agency is a contempafry
the CFPB and merely raises the same question we
confront here. An agency created only in 2008 duas
constitute an historical precedent for the CFEB.NLRB

v. SW General, Inc137 S. Ct. 929, 943, slip op. at 17
(2017) (* ‘[H]istorical practice’ is too grand dla for the
Board’s evidence. The FVRA was not enacted untigL9

Fourth, although not a regulatory agency precedeiak
not an example cited by the CFPB as precedenttdor i
single-Director structure (for good reason), théseat
least one other modern statute that created apaéndent
entity headed by one person. It is the now-defunct
independent counsel law. But the independent cbdunse
was distinct in numerous meaningful ways from the
CFPB Director. Unlike the CFPB Director, the
independent counsel exercised only executive pom@ir,
rulemaking or adjudicative power. Unlike the CFPB
Director, the independent counsel had only a lidhite
jurisdiction for particular defined criminal invégations
where the Department of Justice had a conflichtdrest.
Most importantly, unlike the CFPB Director, the
independent counsel was an inferior officer, not a
principal officer. The independent counsel wasrderior
officer, according to the Supreme Court, because th
independent counsel could be supervised and dir¢ote
some extent by the Attorney General, who is a faic
executive officer accountable to the President.

Given those important distinctions, the independent
counsel is not an historical precedent for a single
principal officer as the head of an independent regulatory
agency. That is no doubt why the CFPB has notdalie
the independent counsel as an historical precederd
single-Director CFPB.

3 Recall, moreover, that the independent cou

experiment ended with nearly universal consensai
the experiment had been a mistake and thetict
Scalia had been right back in 1988 to view
independent counsel system as an unwise
unconstitutional departure from historical practecel i
serious threat to individual libertySee Morrison v
Olson 487 U.S. 654, 699, 108 S.Ct. 2597, 101 L.E
569 (1988)Scalia, J., dissenting) (“this wolf comes
a wolf"); see alsoStanford Lawyer 4 (Spring 201
(quoting Justice Kagan'’s statement that JusticéiaS
dissent inMorrison is “oneof the greatest dissents €
written and every year it gets better”). The indefmn



Case: 17-20364

Document: 00514334194

Page: 73  Date Filed: 02/02/2018

PHH Corporation v. Consumer Financial Protection Bureau, --- F.3d ---- (2018)

counsel experience strongly counsels ag
singleDirector independent agencies. The indeper
counsel is, of course, distinct from the traditik
special counselsvho are appointed by the Attorr
General for particular matters. Those special oels
ordinarily report to and are removable by the Atey
General or the Deputy Attorney General.

In this section of the opinion, | am addressing
historical practice of how independent agencies
structured. A separate question is whetderrison v
Olson constitutes gudicial precedenton the questic
of whether a singl®irector independent regulat
agency is constitutional. The answer to that qarss$
also no, for similar reasons. | will address kherrison
point more fully in Part IV below.

*82 So in terms of historical practice, that's all tBEPB
has, and that's not much. As Justice Breyer stiethe
Supreme Court when the Court faced a similar (dgfum
more robust) historical record Noel Canningthe few
examples offered by the CFPB are “anomalié84 S.Ct.
at 2567, slip op. at 210r as the Supreme Court put it in
Free Enterprise Fundwhen confronting a similar
historical record, a “handful of isolated” exampléges
not count for much when assessed against an oteerwi
settled historical practice561 U.S. at 505, 130 S.Ct.
3138

To be sure, in “all the laws enacted since 1789s it
always possible that Congress” created some other
independent agencies that exercised traditionatutixe
functions but were headed by single DirectoFsee
Enterprise Fund v. Public Company Accounting
Oversight Board537 F.3d 667, 699 n.8 (D.C. Cir. 2008)
(Kavanaugh, J., dissentinggee alsoNoel Canning 134
S.Ct. at 2567, slip op. at 2LThere may be others of
which we are unaware.”). But “the research of thdips

and the Court has not found such a needle in the
haystack.” Free Enterprise Fund537 F.3d at 699 n.8
(Kavanaugh, J., dissenting). “Even if such an examp
were uncovered,” there is no question that a
single-Director independent agency “has been rdre a
best.”ld.*

Some hae suggested that the CFPB Director is sir
to the Comptroller of the Currency. But unlike
Director, the Comptroller is not independent.

Comptroller is removable at will by the Presidemill
stop. See12 U.S.C. § 2(“The Comptroller of th
Currency shall be appointed by the President, o
with the advice and consent of the Senate, and
hold his office for a term of five years unless rsm
removed by the President, upon reasons t
communicated by him to the Senate.”).

A predecessr Comptroller of the Treasury, establis

in 1789, likewise was not independent. Free
Enterprise Fun, the Supreme Court definitive
explained that the original Comptroller of the Taeg
was removable at will by the PresideBee561 U.S. ¢
500 n.6, 130 S.Ct. 3138. THeree Enterprise Fur
opinion also addressed the alleged attributiol
Madison of “a belief that some executive officexnsct
as the Comptroller, could be made independent e
President.” Id. The Free Enterprise FundCour
explaned that “Madison’s actual proposal, consis
with his view of the Constitution, was that
Comptroller hold office for a term of ‘yearsinles:
sooner removed by the President’ ” Id. (quoting :
ANNALS OF CONGRESS 612 (1789)) (emph:
added).

In considering precedents for the single-Directouciure
of the CFPB, one may wonder about all of &xecutive
departments and agencies headed by a single p&gn.
don’t they provide a precedent for the CFPB? Cansid
for example the Department of Justice, the Departroe
the Treasury, the Department of State, the Depaitiofe
Defense, and the EPA, all headed by a single person

The distinction, of course, is that those departsiemd
agencies arexecutiveagencies. They operate within the
Executive Branch chain of command under the
supervision and direction of the President, andseho
agency heads are removable at will by the Presidére
President therefore is a check on those agenclessel
agencies are accountable to the President. Théd®nes
in turn is accountable to the people of the Unitdtes
for the exercise of executive power in the exeeutiv
agencies. So a single person at the helm of arugxec
agency is perfectly constitutiortal.

5 Congress may of course establish executive age

that are headed by multiple individuals (althc
Congress rarely does so), but each agency headoa
removable at will by the Presdt in order for th
agency to maintain its status as an executive ggenc

*83 By contrast, independent agencies operate fréeeof
President’s supervision and direction. Therefotegyt
traditionally have been headed by multiple comrorssis

or board members who check one another. An
independent agency operates as “a body of experts
appointed by law and informed by experience.”
Humphrey’s Executor v. United Stat@95 U.S. 602, 624,

55 S.Ct. 869, 79 L.Ed. 1611 (1935)

That deeply rooted tradition—namely, that independe
agencies are headed by multiple commissioners ardbo
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members—has been widely recognized by leading gidge
congressional committees, and academics who have
studied the issue. Consider the following:

» Justice Breyer, joined by Justices Stevens,
Ginsburg, and Sotomayor: “Agency independence is
a function of several different factors ... inclindf]

. composition as a multimember bipartisan board
...." Free Enterprise Fund561 U.S. at 547, 130
S.Ct. 3139Breyer, J., dissenting).

« A Senate study: “The traditional independent
regulatory agency is a commission of multiple
members .... The size of the commission, the length
of the terms, and the fact that they do not alséapt
one time are key elements of the independent
structure.” Senate Committee on Governmental
Affairs, STUDY ON FEDERAL REGULATION, S.
Doc. No. 95-91, vol. 5, at 35 (1977).

* The same Senate study: The “relative importaace t
be attached to group decision-making” is the
“[c]hief” factor legislators consider when deciding
whether to create an independent rather than an
executive agencyd. at 79, 47 S.Ct. 21

» Professors Breger and Edles: The multi-member
agency form has become “synonymous with
independence.” Marshall J. Breger & Gary J. Edles,
Established by Practice: The Theory and Operation
of Independent Federal Agenci& Admin. L. Rev.
1111, 1137 (2000)

» Professor Amar: “Viewed through the prism of
practice, the Constitution allows independent
agencies to be created when three factors converge:
first, when an executive entity is best headedyp b
committee rather than by a single officer ....” AKH
REED AMAR, AMERICA’'S UNWRITTEN
CONSTITUTION 385 (2012).

* Professor Barkow: “multimember design” is one of
the  “[traditional  [llodestars” of agency
independence. Rachel E. Barkowlnsulating
Agencies: Avoiding Capture Through Institutional
Design 89 Tex. L. Rev. 15, 26 (2010)

» Professor Davis: Independent agencies should be
headed by multiple members “just as we want
appellate courts to be made up of plural members, t
protect against the idiosyncracies of a single
individual.” KENNETH CULP DAVIS,
ADMINISTRATIVE LAW OF THE SEVENTIES

15 (1976).

* Professor Strauss:

Independent regulatory

commissions are “governmental agencies headed by
multi-member boards acting collegially on the
regulatory matters within their jurisdiction.” PERE

L. STRAUSS, AN INTRODUCTION TO
ADMINISTRATIVE JUSTICE IN THE UNITED
STATES 15 (1989).

» Professors Bressman and Thompson: Independent
agencies, unlike Executive Branch agencies, are
“generally run by multi-member commissions or
boards.” Lisa Schultz Bressman & Robert B.
Thompson,The Future of Agency Independen68
Vand. L. Rev. 599, 610 (2010)

e A Harvard Law Review analysis: “Most
independent agencies have multimember boards.”
Recent Legislation, Dodd-Frank Act Creates the
Consumer Financial Protection Burea@24 Harv.

L. Rev. 2123, 2128 (2011)

The bottom line is that independent agencies histidy
have been headed by multiple commissioners or board
members. The CFPB’s single-Director structure 8out
that historical practice. See Who's Watching the
Watchmen? Oversight of the Consumer Financial
Protection Bureau: Hearing Before the Subcommitire
TARP, Financial Services and Bailouts of Public and
Private Programs of the House Committee on Ovetsigh
and Government Reform112th Cong. 77 (2011)
(statement of Andrew Pincus) (emphasis added)
(“Dodd-Frank sets up for the Bureau anprecedented
structure that consolidates more power in the thraban

in the head of any other agency that regulatesataiv
individuals and entities.”)Dodd-Frank Act Creates the
Consumer Financial Protection Buread24 Harv. L.
Rev. at 213(0Qemphasis added) (“[T]he CFPB'’s design is
troubling because of itsnprecedentedhature.”); Note,
Independence, Congressional Weakness, and the
Importance of Appointment: The Impact of Combining
Budgetary Autonomy with Removal Protectid®5 Harv.

L. Rev. 1822, 1824 n.15 (2012femphasis added)
(CFPB’s lack of a multi-member board iatypical for
independent agencies and will amplify the Direcor’
independence”); Todd ZywickiThe Consumer Financial
Protection Bureau: Savior or Menac&2 Geo. Wash. L.
Rev. 856, 899 (2013fjemphasis added) (“[T]he agency
structure Congress chose for the CFPB—a singletdire
structure, devoid of accountability, and with vast,
ill-defined powers—appears to banique in recent
American history.”}.

6 The settled historical practice is further illustdby

the quorum provisions applicable to indepen
agencies. Those quorum provisions reinforce
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accepted understanding that independent agencisi
have multiple commissioners or board membés.
New Process Steel, L.P. v. NL, 560 U.S. 67413C
S.Ct. 2635, 177 L.Ed.2d 162 (2010)arshall J. Bregt
& Gary J. EdlesEstablished by Practice: The The
and Operation of Independent Federal Agenciss
Admin. L. Rev. 1111, 11&83 & app. (20@0)
(summarizing independent agency quao
requirements).

*84 In short, the CFPB is exceptional in our congtinl
structure and unprecedented in our constitutioisabty.

C

The CFPB’s departure from historical practice matia
this case because historical practice mattersgaraton

of powers analysis. A long line of Supreme Court
precedent commands that we heed history and waditi
separation of powers cases not resolved by the
constitutional text aloneAs Justice Breyer wrote for the
Supreme Court inNoel Canning the *“longstanding
practice of the government can inform our detertiona

of what the law is.”"NLRB v. Noel Canning— U.S.
——, 134 S.Ct. 2550, 2560, slip op. at 7, 189 2&&38
(2014) Justice Breyer quoted James Madison’s statement
that it was “foreseen at the birth of the Congtiut that
difficulties and differences of opinion might ociasally
arise in expounding terms & phrases necessarilg use
such a charter ... and that it might require alexgrourse

of practice to liquidate & settle the meaning omgoof
them.” Id., slip op. at 8. Justice Breyer explained,
moreover, that the Court *has treated practice ms a
important interpretive factor even when the natore
longevity of that practice is subject to disputed a&ven
when that practice began after the founding dd,”slip

op. at 8.

7 As a matter of first principles, there would betrrsc

argument that this case could and should be regah
PHH's favor by the constitutional text alon@r-the
ground that independent agencies violate Articl®Ui
Humphrey’s Execut( rejeced that broad argume
and we as a lower court are bound by that case
question for us is whetheHumphrey's Execut
extends to single-Director independent agencies.

All of this, Justice Breyer stated, is “neither newr
controversial.”ld., slip op. at 7. Consider the following:

* “In separation-of-powers cases this Court hasnoft
put significant weight upon historical practice.”
Zivotofsky v. Kerry— U.S. ——, 135 S.Ct. 2076,
2091, slip op. at 20, 192 L.Ed.2d 83 (2015)

* “We therefore conclude, in light of historical
practice, that a recess of more than 3 days bst les
than 10 days is presumptively too short to falhivit
the Clause."Noel Canning 134 S.Ct. at 2567, slip
op. at21

* “Perhaps the most telling indication of the sever
constitutional problem with the PCAOB is the lack
of historical precedent for this entity. Free
Enterprise Fund v. Public Company Accounting
Oversight Board561 U.S. 477, 505, 130 S.Ct. 3138,
177 L.Ed.2d 706 (2010)

* This “Court has long made clear that, when we fac
difficult questions of the Constitution’s structlra
requirements, longstanding customs and practices
can make a difference.Commonwealth of Puerto
Rico v. Sanchez Valle— U.S. ——, 136 S.Ct.
1863, 1884, slip op. at 13, 195 L.Ed.2d 179 (2016)
(Breyer, J., dissenting).

 “[T]raditional ways of conducting government ...
give meaning to the Constitution.Mistretta v.
United States488 U.S. 361, 401, 109 S.Ct. 647, 102
L.Ed.2d 714 (1989)

* “Deeply embedded traditional ways of conducting
government cannot supplant the Constitution or
legislation, but they give meaning to the wordsaof
text or supply them.Youngstown Sheet & Tube Co.
v. Sawyer343 U.S. 579, 610, 72 S.Ct. 863, 96 L.Ed.
1153 (1952)Frankfurter, J., concurring).

*85 « “A legislative practice such as we have here,
evidenced not by only occasional instances, but
marked by the movement of a steady stream for a
century and a half of time, goes a long way in the
direction of proving the presence of unassailable
ground for the constitutionality of the practice,lte
found in the origin and history of the power
involved, or in its nature, or in both combined.”
United States v. Curtiss-Wright Export Cqr299
U.S. 304, 327-28, 57 S.Ct. 216, 81 L.Ed. 255 (1936)

* “Long settled and established practice is a
consideration of great weight in a proper
interpretation of constitutional provisions of this
character.” The Pocket Veto Case279 U.S. 655,
689, 49 S.Ct. 463, 73 L.Ed. 894 (1929)

* “Such long practice under the pardoning power and
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acquiescence in it strongly sustains the constmcti
it is based on."Ex parte Grossman267 U.S. 87,
118-19, 45 S.Ct. 332, 69 L.Ed. 527 (1925)

* A “page of history is worth a volume of logic.”
New York Trust Co. v. Eisne256 U.S. 345, 349, 41
S.Ct. 506, 65 L.Ed. 963 (1921)

* In “determining the meaning of a statute or the
existence of a power, weight shall be given to the
usage itsel—even when the validity of the practice
is the subject of investigation.United States v.
Midwest Oil Co, 236 U.S. 459, 473, 35 S.Ct. 309, 59
L.Ed. 673 (1915)

* “[W]here there is ambiguity or doubt [in the werd

of the Constitution], or where two views may wetl b
entertained, contemporaneous and subsequent
practical construction are entitled to the greatest
weight.” McPherson v. Blackerl46 U.S. 1, 27, 13
S.Ct. 3, 36 L.Ed. 869 (1892)

* A “doubtful question, one on which human reason
may pause, and the human judgment be suspended,
in the decision of which the great principles of
liberty are not concerned, but the respective pswer
of those who are equally the representatives of the
people, are to be adjusted; if not put at resthay t
practice of the government, ought to receive a
considerable impression from that practice.”
McCulloch v. Maryland17 U.S. 4 Wheat. 316, 401,

4 L.Ed. 579 (1819).

Stated simply, in separation of powers cases rsaived
by the constitutional text alone, historical preetihelps
define the constitutional limits on the Legislatiead
Executive Branches. The Supreme Court’'s recent
decisions inFree Enterprise Fundand Noel Canning
illustrate how the Court relies on historical pregtin the
separation of powers contéxt.

The Supreme Court has relied heavily on histc
practice not just in separation of powers casesalsc
in federalism cases. In several federalism casestb
lag 25 vyears, the Court has invalidated n
congressional statutes that altered the tradil
federal-state balanc&eeNew York v. United States
505 U.S. 144, 177, 112 S.Ct. 2408, 120 L.Ed.2d
(1992) (“The take title provision appears to be uni
No other federal statute has been cited which ©ff
state government no option other than tha
implementing legislation enacted by Congres
Printz v. Unite« States 521 U.S. 898, 905, 117 S.
2365, 138 L.Ed.2d 914 (1997)[l]f, as petitioner:
contend, earlier Congresses avoided use of thidy
attractive power, we would have reason to beliéwe

the power was thought not to exist.Atlden v. Main,
527 U.S. 706, 744, 119 S.Ct. 2240, 144 L.Ed.2d
(1999) (“The provisions of the FLSA at issue hi
which were enacted in the aftermath Rdirden are
among the first statutory enactments purportin
expresgerms to subject nonconsenting States to pi
suits.”); cf. National Federation of Independ
Business v. Sebel, 567 U.S. 519, 549, 132 S.
2566, 183 L.Ed.2d 450 (201Zpinding opinion ¢
Roberts, C.J (“But Congress has never attempte
rely on that power to compel individuals not enghi
commerce to purchase an unwanted produad’)ai
659, 132 S.Ct. 256@oint dissent of Scalia, Kennet
Thomas,and Alito, JJ.) (“[T]he relevant history is 1
that Congress has achieved wide and wonderfulte
through the proper exercise of its assigned pou
the past, but that it has never before usec
Commerce Clause to compel entry into commerce.”).

° Of course, if the constitutional text is sufficigntlear

then the existence of any historical practice dipg
from that text is not persuasivé&see, e.g.INS v
Chadha 462 U.S. 919, 9446, 103 S.Ct. 2764,
L.Ed.2d 317 (1983)Powell v. McCormack395 U.S
486, 546-47, 89 S.Ct. 1944, 23 L.Ed.2d 491 (1969)

*86 In Free Enterprise Fund the Supreme Court
considered the constitutionality of the new Public
Company Accounting Oversight Board created by the
2002 Sarbanes-Oxley Act. Independent agency heads a
ordinarily removable for cause by the President tBe
new Public Company Accounting Oversight Board's
members were removable only for cause by the SEC
Commissioners, and the SEC Commissioners in ture we
understood to be removable only for cause by the
President. In other words, there weteo levels of
for-cause removal between the President and the
Accounting Oversight Board.

The Supreme Court drew a line between one level of
for-cause removal, which was the structure of tiaaal
independent agencies, and two levels of for-cause
removal, the novel structure of the new Accounting
Oversight Board. The Court ruled that the latterswa
unconstitutional. The Court drew that line in gaetause
historical practice had settled on allowing onlyedevel

of for-cause removal between the President and
independent agency heads. There were at most ‘@nly
handful of isolated” precedents for the new Bodnee
Enterprise Fund561 U.S at 505, 130 S.Ct. 3138 hat
mattered, according to the Court: “Perhaps the most
telling indication of the severe constitutional Ipieam
with the PCAOB is the lack of historical precedémt

this entity.” Id. And as the Court noted, there was a
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difference between one level of for-cause removal a
two levels of for-cause removal in terms of an agén
insulation from Presidential influenc&ee id.at 495-96,
130 S.Ct. 3138. Therefore, the Court invalidated th
structure of the new Boatdl.

= Justice Breyer dissented for four Justices Firee

Enterprise Fun. But importantly, he dissented

because he disagreed with the Court’s point
historical practice matters, but rather primarigchus
he did not see a meaningful differencie—practical
analytical, or constitutional termssetween one lev
and two levels of for-cause removaBee Free
Enterprise Fund v. Public Company Accoun
Oversight Board 561 U.S. 477, 5226, 130 S.C
3138, 177 L.Ed.2d 706 (201(Breyer, J., dissenting).

In Noel Canning the Supreme Court, speaking through
Justice Breyer, likewise stressed the importandgashory
when assessing the constitutionality of a novel
practice—in that case, Presidential recess appeimtsyin
Senate recesses of fewer than 10 days. The Cadrt sa
“Long settled and established practice is a comatim

of great weight in a proper interpretation of cansional
provisions regulating the relationship between Cesg
and the PresidentRoel Canning 134 S.Ct. at 2559, slip
op. at 7 Based on that history, the Supreme Court ruled
that a Senate recess of “less than 10 days isrppsiely

too short” for constitutional purposds. at 2567, slip op.
at21

Why 10 days? After all, the text of the Constitatidoes
not draw any such 10-day line. The Court reasohat t
the historical practice between the President amal t
Senate had established a 10-day line.

Specifically, theNoel CanningCourt stated that it had
“not found a single example of a recess appointment
made during an intra-session recess that was stibae

10 days.”ld. at 2566, slip op. at 2RAlthough the Court
did find “a few historical examples of recess
appointments made during inter-session recessasesho
than 10 days,” the Court stated: “But when consder
against 200 years of settled practice, we regasketliew
scattered examples as anomaliéd.”at 2567, slip op. at
20-21

According to the Court, thereforeallowing recess
appointments in Senate recesses of fewer than y® da
would depart from the settled historical practioe alter

the relative powers of the President and Senate ove
appointments. So, todjsallowingrecess appointments in
Senate recesses of 10 or more days would depant fro
settled historical practice. INoel Canningthe Supreme

Court relied on that historical practice in defiithe
constitutional rulé!

= Justice Scalia concurred in the judgment for

Justices iMNoel Canningarguing as relevant here t
the text of the Constitution rendered ins@ssio
recess appointments unconstitutional even in S
recesses of 10 or more days. But Justice Scaliaa
disagree with the Court’s claim that historical qiiee
often matters in separation of powers cases invo
ambiguous constitutional text, which is the reld
point for our purposesSeeNLRB v. Noel Canning—
uU.S. - 134 S.Ct. 2550, 2594, slip op. at 5,
L.Ed.2d 538 (2014{Scalia, J., concurring in judgme
(“Of course, where a governmental practice has
open, widespread, and unchallenged since the
days of the Republic, the practice should guide
interpretation of an ambiguous constitutic
provision.”). Rather, Justice Scalia stated that
constitutional text in that case was sufficientlyaz an
dispositive that resort to historical practice
unnecessary and unwarrant&eeid. at 2592 slip op
at 2 see generallyJohn F. ManningSeparation ¢
Powers as Ordinary Interpretati, 124 Harv. L. Re
1939 (2011)

*87 The history-based analysis Bfee Enterprise Fund
andNoel Canningunderscores the broader jurisprudential
principle long applied by the Supreme Court: In
separation of powers cases not resolved by the
constitutional text alone, historical practice raggt

* Kk *

The CFPB’s single-Director structure is without
meaningful historical precedent. Here, as Hree
Enterprise Fundand prior cases, the lack of historical
precedent matters. To borrow the words of the Suopre
Court inFree Enterprise Fund‘Perhaps the most telling
indication of the severe constitutional problemthwihe
CFPB “is the lack of historical precedent for thigtity.”
561 U.S. at 505, 130 S.Ct. 3138

II. LIBERTY

The CFPB'’s single-Director structure not only deépar
from historical practice. It also threatens induadl liberty
more than the traditional multi-member structuredo
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The historical practice of structuring independent
agencies as multi-member commissions or boardseis t
historical practice for a reason: It reflects a plend
abiding concern for safeguarding the individualetily
protected by the Constitution.

“The Framers recognized that, in the long termycstiral
protections against abuse of power were critical to
preserving liberty.’ Bowsher v. Syna#78 U.S. 714, 730,
106 S.Ct. 3181, 92 L.Ed.2d 583 (19886he “structural
principles secured by the separation of powerseptdhe
individual as well.”Stern v. Marshall564 U.S. 462, 483,
131 S.Ct. 2594, 180 L.Ed.2d 475 (2018s Justice
Scalia stated: “The purpose of the separation and
equilibration of powers in general, and of the amjt
Executive in particular, was not merely to assifectve
government but to preserve individual freedom.”
Morrison v. Olson 487 U.S. 654, 727, 108 S.Ct. 2597,
101 L.Ed.2d 569 (198§5calia, J., dissenting).

The basic constitutional concern with independent
agencies is that the agencies are unchecked by the
President, the official who is accountable to tre®pte
and responsible under Article 1l for the exercise o
executive power. Recognizing the broad and
unaccountable power wielded by independent agencies
Congress has traditionally required multi-membedié®

at the helm of independent agencies. In the absehce
Presidential control, the multi-member structure of
independent agencies serves as a critical sulestiheck

on the excesses of any individual independent agenc
head.

But in this new agency, the CFPB, that critical athes
absent. And the lack of that traditional safeguhrdatens
the individual liberty protected by the Constituti®
separation of powers.

How does a single-Director independent agency fare
worse than multi-member independent agencies in
protecting individual liberty? A  single-Director
independent agency  concentrates enforcement,
rulemaking, and adjudicative power in one individigy
contrast, multi-member independent agencies do not
concentrate all of that power in one individual.eTh
multi-member structure thereby helps to prevenitraily
decisionmaking and abuse of power, and to protect
individual liberty.

The point is simple but profound. In a multi-member
independent agency, no single commissioner or board
member caraffirmatively do much of anything. Before
the agency can infringe your liberty in some way+fo
example, by enforcing a law against you or by isgLa

rule that affects your liberty or property—a maiprof
commissioners must agree. As a former Chair of the
Federal Trade Commission has explained, it takes “a
consensus decision of at least a majority of
commissioners to authorize, or forbear from, action
Edith Ramirez,The FTC: A Framework for Promoting
Competition and Protecting ConsumeB3 Geo. Wash.

L. Rev. 2049, 2053 (2015Yhat in turn makes it harder
for the agency to infringe your liberty.

*88 In addition, unlike single-Director independent
agencies, multi-member independent agencies “csterfo
more deliberative decision making.” Kirti Datla &
Richard L. RevesZDeconstructing Independent Agencies
(and Executive Agencigs®8 Cornell L. Rev. 769, 794
(2013) Multi-member independent agencies benefit from
diverse perspectives and different points of viemoag
the commissioners and board memberBhe multiple
voices and perspectives make it more likely thatdbsts
and downsides of proposed decisions will be molg fu
ventilated. See Marshall J. Breger & Gary J. Edles,
Established by Practice: The Theory and Operatién o
Independent Federal Agencjé&s2 Admin. L. Rev. 1111,
1113 (2000) (independent agencies “are also
multi-member organizations, a fact that tends towar
accommodation of diverse or extreme views through t
compromise inherent in the process of collegial
decisionmaking”); Jacob E. Gersehgministrative Law
Goes to Wall Street: The New Administrative ProcéSs
Admin. L. Rev. 689, 696 (2013A “multimember board
allows for a representation of divergent inter@sta way
that a single decisionmaker simply cannot.”); Glén
Robinson,On Reorganizing the Independent Regulatory
Agencies 57 Va. L. Rev. 947, 963 (1971) (“It is not
bipartisanship as such that is important; it i©eatthe
safeguards and balanced viewpoint that can be gwdvi
by plural membership.”);cf. Harry T. Edwards,The
Effects of Collegiality on Judicial Decision Makjng51

U. Pa. L. Rev. 1639, 1645 (2003|C]ollegiality plays an
important part inmitigating the role of partisan politics
and personal ideology by allowing judges of diffigri
perspectives and philosophies to communicate Vigtten

to, and ultimately influence one another in cordiue
and law-abiding ways.”).

12 By statute, certain independent agencies mustde

members of both major political parti€See, e.g.1t
U.S.C. § 41(Federal Trade Commissior)5 U.S.C.
78d(a) (Securities and Exchange Commissiorilf
U.S.C. & 2053(c) (Consumer Product Saf
Commission)42 U.S.C. § 7171(b)(1(Federal Enerc
Regulatory Commission). Most others are bipartisy
tradition.
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As compared to a single-Director independent agency
structure, a multi-member independent agency
structure—and its inherent requirement for compsami
and consensus—uwill tend to lead to decisions ttahat

as extreme, idiosyncratic, or otherwise off thdsracf.
Stephen M. Bainbridge, Why a Board? Group
Decisionmaking in Corporate Governandes Vand. L.
Rev. 1, 12-19 (2002) A multi-member independent
agency can go only as far as the middle vote ikngiko

go. Conversely, under a single-Director structuae,
agency's policy goals “will be subject to the whirsd
idiosyncratic views of a single individual.” Joshia
Wright, The Antitrust/Consumer Protection Paradox:
Two Policies at War with Each Othefi21 Yale L.J.
2216, 2260 (2012)cf. RecentLegislation, Dodd-Frank
Act Creates the Consumer Financial Protection Burea
124 Harv. L. Rev. 2123, 2128 (201{nulti-member
commission structure “reduces the variance of gaiied
improves accuracy through aggregation”); Michael B.
Rappaport, EssayReplacing Independent Counsels with
Congressional Investigationd48 U. Pa. L. Rev. 1595,
1601 n.17 (2000) “independent agencies tend to be
headed by multimember commissions, which functmn t
prevent aberrant actions”).

Relatedly, as compared to a single-Director inddpeh
agency, a multi-member independent agency (paatigul
when bipartisan) supplies “a built-in monitoringsm

for interests on both sides because that type df b®
more likely to produce a dissent if the agency goedar

in one direction.” Rachel E. Barkowsulating Agencies:
Avoiding Capture Through Institutional DesjgB9 Tex.

L. Rev. 15, 41 (2010)A dissent, in turn, can serve “as a
‘fire alarm’ that alerts Congress and the publidaaye
that the agency’s decision might merit closer &t

Id.; see alsoDodd-Frank Act Creates the Consumer
Financial Protection Bureaul24 Harv. L. Rev. at 2128
(the “presence of dissenters” in agency proceedings
“provides new information and forces the proponent
articulate a coherent rationale, thus acting as a
constraining force”).

Moreover, multi-member independent agencies arerbet
structured than single-Director independent agentie
guard against “capture” of—that is, undue influence
over—independent agencies by regulated entities or
interest groups, for example. As Elizabeth Warreted

in her original proposal for a multi-member consume
protection agency: “With every agency, the fear of
regulatory capture is ever-present.” Elizabeth \afarr
Unsafe at Any Rate: If It's Good Enough for Micraea,

Its Good Enough for Mortgages. Why We Need a
Financial Product Safety CommissjonDemocracy,
Summer 2007, at 8, 18. Capture can infringe indi&id

liberty because capture can prevent a neutral, ritapa
agency assessment of what rules to issue or what
enforcement actions to undertake or how to resolve
adjudications. In a multi-member agency, howevkg t
capturing parties “must capture a majority of the
membership rather than just one individual.” Ligh8tz
Bressman & Robert B. Thompsohhe Future of Agency
Independences3 Vand. L. Rev. 599, 611 (201@ge also
ROBERT E. CUSHMAN, THE INDEPENDENT
REGULATORY COMMISSIONS 153 (1941) (noting, in
reference to Federal Reserve Act of 1913, thaddefmed
easier to protect a board from political controhrthto
protect a single appointed official”); Barkowsulating
Agencies89 Tex. L. Rev. at 38[O]nly one person at the
apex can also mean that the agency is more easily
captured.”); Robinson®n Reorganizing the Independent
Regulatory Agencie$7 Va. L. Rev. at 962 (“[T]he single
administrator may benore vulnerable” to interest group
pressures “because he provides a sharper focuthdor
concentration of special interest power and infoget)

= This case exemplifies the reality of (and not jtis

potential for) arbitrary decisionmaking by the B
of the CFPB. The Director discarded the Goverrtteen
longstanding interpretation of the relevant sta
adopted a new interpretation of that statute, edgha
new interpretationretroactively and then imposi
massive sanctions on PHH for violation of
statute—even though PHH's relevant actsuoex
beforethe Director changed his interpretation of
statute.Cf. Landgraf v. USI Film Product$11 U.S
244, 265 (1994) (“Elementary considerations
fairness dictate that individuals should have
opportunity to know what the law is and to canmfi
their conduct accordingly.”). Notably, the Direc
unilaterally added $103 million to the $6 million
penalties that had been imposed by the administ
law judge.

*89 In short, when an independent agency is structased

a multi-member agency rather than as a single-fairec
agency, the agency can better protect individuzriy
because it can better prevent arbitrary enforcement
actions and unlawful or otherwise unreasonablesftile

1 To be sure, multmnember independent agencies

hardly perfect. For example, some member:
multi-member independent agencies may occasic
move in lockstep, thereby diminishing the benedit
multi-member bodies. Moreover, it can be harde
find three or five highly qualified commissionetsat
just one highly qualified commissioner. £
multi-member bodies are often not as efficien
singleheaded agencies and can be beset by conte
relations among the members. That ¢
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“[clonvenience and efficiency are not the prin
objectives—or  the  hallmarksef democrati
government.”Bowsher v. Synar478 U.S. 714, 73
106 S.Ct. 3181, 92 L.Ed.2d 583 (198B)deed, so as
avoid falling back into the kind of tyranny thatthhac
declared independence from, the Framers often
tradeeoffs against efficiency in the interest of enhag
liberty.

B

Notably, the multi-member structure of independent
agencies is not an accident. On the contrary, @ssgnas
traditionally designed independent agencies as
multi-member bodies in order to protect liberty and
prevent arbitrary decisionmaking by a single
unaccountable Director.

As Franklin Roosevelt's Administration explained its
comprehensive study of independent agencies,
“popular belief that important rule-making functson
ought to be performed by a group rather than bingles
officer, by a commission rather than by a departmen
head,” was a reason “for the establishment of ieddpnt
regulatory agencies.” THE PRESIDENT'S
COMMITTEE ON ADMINISTRATIVE
MANAGEMENT, REPORT OF THE COMMITTEE
WITH STUDIES OF ADMINISTRATIVE
MANAGEMENT IN THE FEDERAL GOVERNMENT
216 (1937). In a leading study of independent
commissions, a member of the Roosevelt Administnati
analyzed the creation of the Federal Trade Comamissi
and explained: “The two ideas, a commission and
independence for the commissiomere inextricably
bound together At no point was it proposed that a
commission ought to be set up unless it be indegr@nat
that an independent officer should be created rattam a
commission.” ROBERT E. CUSHMAN, THE
INDEPENDENT REGULATORY COMMISSIONS 188
(1941) (emphasis added).

the

Senator Newlands, the sponsor of the legislatieatorg
the Federal Trade Commission, emphasized the meed f
commission rather than a single Director: “If oplywers
of investigation and publicity are given a singkabed
organization, like the Bureau of Corporations, rigk
the best for the work; but if judgment and disaetare to
be exercised, or if we have in contemplation therese
of any corrective power hereafter, or if the braadls
above outlined are to be attained, it seems tolmat &
commission is required.” 51 Cong. Rec. 11,092 (914

In Humphrey’s Executerthe Supreme Court recognized
that Congress intended independent agencies to be
multimember bodies. The Court repeatedly noted ttiat
Federal Trade Commission is “a body of experts.”
Humphrey’s Executor v. United Stat@95 U.S. 602, 624,
55 S.Ct. 869, 79 L.Ed. 1611 (1933he Court stated that
the nature and functions of the Commission evinced
Congress’s ihtent to create a body of expeso shall
gain experience by length of service—a body whicéils

be independent of executive authorityxcept in its
selection and free to exercise its judgment without the
leave or hindrance of any other official or any al@gment

of the government.ld. at 625-26, 55 S.Ct. 869 (first
emphasis added).

*90 In short, Congress structured independent ageasies
multi-member agencies for good reason—namely, to
safeguard individual liberty from the excesses sfragle
officer’s unaccountable decisionmaking.

C

When examining the relevant history, we can sekttiea
original design, common understanding, and condiste
historical practice of independent agencies as
multi-member bodies reflect the larger values o th
Constitution. The Constitution as a whole embodies
bedrock principle that dividing power among mukipl
entities and persons helps protect individual tjoefhe
Framers created a federal system with the natiooakr
divided among three branches. The Framers “vielwed t
principle of separation of powers as the absolutehytral
guarantee of a just Governmentfbrrison v. Olson 487
U.S. 654, 697, 108 S.Ct. 2597, 101 L.Ed.2d 569 &) 98
(Scalia, J., dissenting).

The principle of checks and balances influenced tiov
Framers allocated powemithin the three national
branches. For example, the Framers divided
Legislative Branch into two houses, each with nplgti
members. No one person operates as Legislator ief.Ch
Rather, 535 Members of Congress do so, dividedtimbo
Houses. Likewise, the Framers established “oneesupr
Court” composed of multiple “Judges” rather than a
single judge. No one person operates as the Supreme
Justice. Rather, the Court consists of one Chisfichi

and several Associate Justices, all of whom hawemleq
votes on cases.

the

Of course, the one exception to the Constitutiolivision
of power among multiple parties within the branclees
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the President, who is the lone head of the entiexive
Branch. But the President is the exception thatggdhe
rule. For starters, the Framers were concerned that
dividing the executive power among multiple indivédis
would render the Executive Branch too weak as coatpa
to the more formidable Legislative BrancBee THE
FEDERALIST NO. 48 (Madison) (It is “against the
enterprising ambition” of the Legislative Brancindt the
people ought to indulge all their jealousy and ewtall
their precautions. The legislative department @=ria
superiority in our governments ...."). The Framsosght
“[e]nergy in the executive.” THE FEDERALIST NO. 70
(Hamilton).

At the same time, the Framers certainly recognitex
risk that a single President could lead to tyrammy
arbitrary decisionmaking. To mitigate the risk toelty
from a single President, the Framers ensured tnat t
President had “a due dependence on the pedpleThe
President is nationally elected. In choosing thesident,
“the whole Nation has a part, making him the foofis
public hopes and expectationsYoungstown Sheet &
Tube Co. v. SawyeB43 U.S. 579, 653, 72 S.Ct. 863, 96
L.Ed. 1153 (1952)Jackson, J., concurring). Presidential
candidates are put through the wringer precisetabse
of the power they may someday wield. In other wptids
Framers concentrated executive power in a single
President on the condition that the President wddd
nationally elected and nationally accountable.

The President is therefore the exception to thénarg
constitutional practice of dividing power among tiplé
entities and persons. Apart from the President, the
Constitution reflects the basic commonsense priathat
multi-member bodies—the House, the Senate, the
Supreme Court—do better than single-member bodies i
avoiding arbitrary decisionmaking and abuses of grow
and thereby protecting individual liberty.

*91 That background constitutional principle buttresse
the conclusion that a single-Director independe@nay
lies outside the norm and poses a risk to indididua
liberty. After all, the Director of the CFPB is nelected

by the people and is of course not remotely conipari@
the President in terms of accountability to thepgbeoAnd

in addition to exercising executive enforcemenhatity,

the Director of the CFPB unilaterally exercises
guasi-legislative power, even though that power is
ordinarily exercised by multi-member legislativedims.
Moreover, the Director of the CFPB unilaterally eises
appellate quasi-judicial power, even though thatgrois
ordinarily exercised by multi-member bodies.

* Kk *

Justice Kennedy has stated: “Liberty is always takes
when one or more of the branches seek to transgress
separation of powersClinton v. City of New Yorks24
U.S. 417, 450, 118 S.Ct. 2091, 141 L.Ed.2d 393 &)199
(Kennedy, J., concurring). In this case, the CFR#ggel
single-Director  structure  departs from history,
transgresses the separation of powers, and theeaten
individual liberty.

[ll. PRESIDENTIAL AUTHORITY

The single-Director structure of the CFPB not only
departs from history and threatens individual ket
also diminishes the President's power to exercise
influence over the CFPB, as compared to the Pneide
power to exercise influence over traditional mateémber
independent agencies. That additional diminution of
Presidential authority exacerbates the Article ridkghem
posed by the single-Director CFPB.

In traditional multi-member agencies, the Presideal
designate the chair of the agency, and the Prdsidax
remove a chair at will from the chair position. (€iurse,
the President may not remove that official from the
commission or board altogether, only from the pasias
chair.) By contrast, the CFPB has only one Direcaoid
the President may not designate a new Directof tirdi
former Director leaves office or the Director’s rter
expires. That structure diminishes the Presidegnd\ser
to influence the direction of the CFPB, as compaodtie
President’s power to influence the direction oflitianal
multi-member independent agencies.

That diminution of Presidential power runs afoultioé
Article 1l principle articulated by the Supreme @bin
Free Enterprise Fundndeed, this case involves a greater
diminution of Presidential power than occurredFree
Enterprise Fund

A

As the Supreme Court statedrree Enterprise Fundhe
“landmark case oMyers v. United Stateeaffirmed the
principle that Article 1l confers on the Presidetite
general administrative control of those executiig t
laws.” Free Enterprise Fund v. Public Company
Accounting Oversight Boaydb61 U.S. 477, 492-93, 130
S.Ct. 3138, 177 L.Ed.2d 706 (2010) other words, when
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it comes to the “responsibility to take care tie laws be
faithfully executed,” Article Il of the Constitutiomeans
that the “buck stops with the Presidentd” at 493, 130
S.Ct. 3138. At the same time, theee Enterprise Fund
Court acknowledged that the general rule of Presiale
removal was cabined by the Court's decision in
Humphrey’s Executor

But as the Supreme Court indicatedFree Enterprise
Fund an independent agency’s structure violates Articl
Il when it is not historically rooted and when guses an
additional diminution of Presidential control beyond that
caused by a traditional independent ageSege idat 501,
130 S.Ct. 3138 (“We deal with the unusual situgtion
never before addressed by the Court, of two laypérs
for-cause tenure. And though it may be criticizesl a
‘elementary arithmetical logic,” two layers are nibie
same as one.”).

The CFPB'’s single-Director structure contravenest th
diminution principle. As a result of the CFPB’s ebv
single-Director structure and the five-year fixedn for
the Director, a President may be stuck for yearseven
for his or her entire four-year term—with a single
Director who was appointed by a prior Presidentahd
has different policy views.

*92 Nothing comparable happens in traditional
multi-member independent agencies. Rather, the
traditional multi-member structure ordinarily allsvihe
current President to exercise some influence oker t
agency through Presidential appointment. That csuse

the President may designate agency chairs and may
remove agency chairs at will from their positions a
chairs®®

For example, the President unilaterally designéias
may unilaterally remove at will from the positios
chair) the chairs of the following agencies: thdeDe¢
Nuclear Faciliies Safety Board42 U.S.C.
2286(c)(1) the Federal Communications Commiss
47 U.S.C. § 154(a)the Federal Energy Regulat
Commission, 42 U.S.C. § 7171(b)(1)the Feder:
Maritime Commission,46 U.S.C. § 301(c)(1)the
Federal Labor Relations Authority,U.S.C. § 7104(h)
the Federal Trade Commissioh5 U.S.C. § 41the
Federal Mine Safety and Health Review Commis
30 U.S.C. 8§ 823(a)the National Labor Relatio
Board, 29 U.S.C. 8§ 153(a)the Nuclear Regulatc
Commission,42 U.S.C. § 5841(a)the Occupation
Safety and Health Review Commissid@f U.S.C.
661(a) the Postal Regulatory Commissi@9, U.S.C.§
502(d) the Securities and Exchange Commissith,
U.S.C. § 78dnote; and the Surface Transporta
Board,49 U.S.C. § 1301(c)

The power to designate and remove chairs at will is
important because, by statute, the “chairs of mdthber
agencies have been granted budget, personnelganda
control.” Kirti Datla & Richard L. Revesz,
Deconstructing Independent Agencies (and Executive
Agencies) 98 Cornell L. Rev. 769, 818 (2013)n many
agencies, the chair has the right to appoint sliaéctly
and is the public voice of the agency. These poatosy

the chair to exercise significant control over #gency’s
agenda.” Rachel E. Barkow]lnsulating Agencies:
Avoiding Capture Through Institutional DesjgB9 Tex.

L. Rev. 15, 39 (2010)

Professor Revesz is one of the Nation’s leadinglach
of the administrative state. He and Kirti Datla éav
succinctly summarized the President’'s authorityhwit
respect to chairs:

The chair of a multimember agency
usually holds the position of
chair—but not as a member of the
agency—at the will of the
President. After removal of an
existing chair, the President can
then appoint a new chair with
preferences closer to hisThe
ability of the President to retain
policy influence through the
selection of the chair is important
because the chair of a
multimember agency is ordinarily
its most dominant figure. While
there is room for debatd,is clear
that the ability to appoint the head
of an independent agency allows
the President to retain some
control over that agency’s
activities An appointed chair will
align with the President for
multiple reasons.

Datla & ReveszDeconstructing Independent Agencies
98 Cornell L. Rev. at 819internal quotation marks
omitted) (emphases addedge alsoGlen O. Robinson,
Independent Agencies: Form and Substance in Executi
Prerogative 1988 Duke L.J. 238, 245 n.24 (1988} is
important to note that sincelumphrey’s Executothe
President generally has been given power to designa
agency chairmen. ... From personal experience | can
report that the FCC’s chairman and a handful of
staff—usually selected by the chair—can and usugdly
exercise nearly total control over that agency'siba
policy agenda.”).
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*93 To be sure, the chair alone ordinarily may not
affirmatively issue rules, initiate enforcement actions, or
adjudicate disputes. But the chair both contratsahenda
and maypreventcertain actions from occurring. So the
President’s ability to designate a chair is valaablven in
circumstances where the agency as a whole contiloues
be controlled by commissioners or board members who
might oppose the President’s views.

By exercising their power to appoint chairs of thejor
multi-member independent agencies, Presidents migy g
some control over the direction of those agenciiisin
days of taking office at the start of their firstrhs. For
example, President Trump replaced the chairs oFif@,
FCC, SEC, and NLRB within one week of taking offine
January 2017. President Obama did the same by March
20009.

But a President has no such power when it coméiseto
single Director of the CFPB, who serves a fixe@{fyear
term. Unlike with the FTC, FCC, SEC, and NLRB, for
example, the President wast able to designate a new
Director of the CFPB in January 2017.

That problem will only grow worse for the next few
Presidents. The most recent CFPB Director leftcefin
November 2017. Assuming for present purposes that a
new Director is appointed in 2018 for a five-yearn,
that Director may serve until 2023—several yeatsraf
the 2020 election. The President who is elected (or
re-elected) in 2020 will have no power to removatth
Director until 2023, some two or three years irtatt
Presidential term. A new Director then will be ajoped

in 2023. That Director could serve until 2028—nydinle
entire term of the President elected in 2024. Aaotiew
Director may be appointed in 2028. That Directouldo
serve until 2033, meaning for the entirety of teent of

the President elected in 2028.

Those very realistic scenarios expose the CFPBgrdht
disregard of constitutional text, history, strueturand
precedent (not to mention, common sense). And those
scenarios  convincingly  demonstrate  that  the
single-Director CFPB, with its fixed five-year Dater
term, causes a diminution of Presidential powemtgre

than the diminution that occurs in traditional
multi-member independent agencies.
There is more. In a mult-member agency, the

commissioners or board members other than the chair
serve staggered terms and are replaced by thelenésis
their terms expire. A tradition has developed byicwh
some commissioners or board members of the opposite

party resign from independent agencies when a new
President takes office. See Datla & Revesz,
Deconstructing Independent Agenci@8 Cornell L. Rev.

at 820-21 Even apart from that tradition, the staggered
terms mean that a President will have ever-inongasi
influence (through appointments) over an independen
agency during the course of that President’s téfhat
does not occur with the single-Director CFPB. Uttt
Director’'s term expires, the new President has zero
influence through appointment, and the zero remaéns
until the Director’s term expires. Although thiséi of
reasoning “may be criticized as elementary aritihcakt
logic,” some influence exceeds zero influendaee
Enterprise Fund561 U.S. at 501, 130 S.Ct. 3138

This is a much starker case of unconstitutionatitsn
Free Enterprise FundIn Free Enterprise Fundthe
second for-cause provision did not afford PCAOB
members all that much additional insulation frone th
President. The case therefore involved an imporbant
marginal additional diminution of Presidential authority
beyond the diminution that occurs in a traditional
independent agency.

*94 Here, by contrast, Presidents will be stuck fargeat

a time with CFPB Directors appointed by prior
Presidents. This case therefore involvessubstantial
additional diminution of Presidential authority loey the
diminution that occurs in a traditional independent
agency. The additional diminution exacerbates thel&

Il problem posed by the single-Director CFPB.

B

The CFPB says that a single head of an independent
agency might benoreresponsive on aangoingbasis to

the President than multiple heads of an independent
agency are, thereby mitigating the Article 1l camceith

a single-Director independent agency. That arguneent
wrong, both as a matter of theory and as a maitfieco

To begin with, whether headed by one, three, oe fiv
members, an independent agency’'s heads are not
removable at will by the President. With indepertden
agencies, the President is limited (after designatif the
chair and appointment of new members) in essence to
indirect cajoling. Cf. Elena Kagan, Presidential
Administration 114 Harv. L. Rev. 2245, 2323 (2001)
(“[A] for-cause removal provision would buy little
substantive independence if the President, thougila

to fire an official, could command or, if necessary
supplant his every decision™).As Justice Scalia once
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memorably noted, an attempt by the President to
supervise, direct, or threaten to remove the hdadno
independent agency with respect to a particular
substantive decision is statutorily impermissiblad a
likely to trigger “an impeachment motion in Congrés
Tr. of Oral Arg. at 60Free Enterprise Fund v. Public
Company Accounting Oversight Boakbl1 U.S. 477, 130
S.Ct. 3138, 177 L.Ed.2d 706 (201@hat is true whether
there are one, three, or five heads of the indegr@nd
agency. The independent status of an independentyag
erects a high barrier between the President and the
independent agency, regardless of how many pe@ald h
the independent agency on the other side of thréehar

1€ The forcause removal restrictions attached
independent agencies ordinarily prohibit rem
except n cases of inefficiency, neglect of duty,
malfeasance. Those restrictions have significapa
both in law and in practic&eeFree Enterprise Fund
Public Company Accounting Oversight Bo, 561
U.S. 477, 502, 130 S.Ct. 3138, 177 L.Ed.2d 706 @201
(for-cause restrictions “mean what they se
Humphrey’s Executi and Wiener v. United States
show, for example, that faause removal requireme
prohibit dismissal by the President dudacdk of trus
in the administrator,see Humphrey's Executor
United States295 U.S. 602, 618-19, 625, 55 S.C
869, 79 L.Ed. 1611 (1935)differences in polic
outlook, id., or the mere desire to installiministrator
of the President’s choosingViener v. United States
357 U.S. 349, 356, 78 S.Ct. 1275, 2 L.Ed.2d :
(1958)
To cabin the effects oflumphrey’s Executopn the
Presidency, some have poged reading the stand
for-cause removal restrictions in the statutes cre
independent agencies to allow for Presidential red
of independent agency heads based on |
differences. But as the Supreme Court rec
explained,Humphrey’s Executorefuted the idea th
“simple disagreement” with an agency head’s “pet
or priorities could constitute ‘good cause’ for
removal.” Free Enterprise Fund561 U.S. at 502, 1.
S.Ct. 3138 The Free Enterprise FundCourt express
confirmed that Humphrey's Executor‘rejected
removal premised on a lack of agreement on eitig
policies or the administering of thEBederal Trac
Commission.Id.

*95 Moreover, even assuming thamgoinginfluence of
independent agencies can occuimnidirect ways, it is not
plausible to say that a President could have nratiedct
ongoing influence over (i) a single Director whosha
policy views contrary to the President’s than thesklent
has over (ii) a multi-member independent agencydéea
by a chair who is appointed by the President araesh
the same policy views as the President.

In short, given the President’s inability to desittha new
CFPB Directorat the beginning of the Presiderejn
contrast to the President’s ability to appoint chaif the
FTC, FCC, SEC, and NLRB, for example—the
single-Director CFPB structure diminishes the Rlasi's
power more than the traditional multi-member
independent agency doés.

u The CFPB says that the Chair of the Federal Re
Board is not removable at will from the chair piasit
That is not apparent from the statutory langudgfe.
infra note 20;see alsoAdrian VermeuleConvention
of Agency Independencé&l3 Colum. L. Rev. 11€
1196 (2013)(While “the members of the Fede
Reserve Board enjoy statutory foaiuse protection, t
Chairand Vice Chairs do not, qua Chairs.”). But €
assuming the CFPB's assertion is correct, suc
exception would simply reflect the unique functiof
the Federal Reserve Board with respect to mor
policy. The Chair of the Federal Reserve Board d
be akin to what Justice BreyerNoel Canningeferrec
to as an historical anomalykere, an anomaly due
the Federal Reserve's special functions in se
monetary policy and stabilizing the financial mask
The Federal Reserve Board is aarty not a model «
precedent for wholesale creation of a vast indepe
regulatory state run by sing@rector independe
agencies that oppose a particular President. ICHRE
is right in this case, Congress could create
independent Federal Rese headed by one Direcl
The CFPB apparently thinks that would be fin
disagree. Indeed, that question should not be se
call. Apart from the Federal Reserve Board, theee:
few other relatively minor examples where
President arguably manot have the ability to design.
and remove chairs at will. But as discussed abinez¢
can be no doubt that the common practice in tiauhi
independent agencies is that the President
designate a chair and remove a chair at will.

The CFPB also says that Congress’s creation of the
single-Director structure is unlikely to afford GQess
any greater influence over the CFPB than Congress h
over a multimember independent agency. Perhaps true
perhaps not. Either way, however, the Supreme Cmast
stressed that congressional aggrandizement is not a
necessary feature of an Article Il violation ingltontext.
The Court squarely said as muchFire Enterprise Fund
“Even when a branch does not arrogate power tdf,itse
therefore, it must not impair another in the parfance of

its constitutional duties.3561 U.S. at 500, 130 S.Ct. 3138
And to take an obvious example of the point, if Q@ss
enacted legislation converting the Department stide

into an independent agency, there would be no forma
congressional aggrandizement. But there is litibebd
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that such legislation would violate Article 1ISee
Morrison v. Olson487 U.S. 654, 695-96, 108 S.Ct. 2597,
101 L.Ed.2d 569 (1988)

In considering the Presidential power point, keemind

that the CFPB repeatedly compares itself to the.AT@t
comparison is wrong as a matter of history andtiheas
discussed above. But the comparison is also wreng a
matter of Presidential authority. When the thresgpi
panel first heard this case in 2016, some of theatls to
Presidential power may have appeared theoretical. |
2017, those threats became much more concrete. In
January 2017, the President designated new CHdihe o
FTC, FCC, SEC, and NLRB, among other multi-member
independent agencies. Meanwhile, the President was
legally unable to designate a new CFPB Directore Th
President’s inability to do so led to a varietyeglisodes
throughout 2017 that highlighted the diminution of
Presidential power over the CFPB, as compared ¢o th
President’s power over the traditional multi-member
independent agencies. For example, during 2017, the
Director of the CFPB took several major actionstcy

to the President’s policy views.

*96 In the wake of the CFPB’s activities over the past
year, the question that the Supreme Court askétdan
Enterprise Funds right on point: “where, in all this, is
the role for oversight by an elected Preside®@? U.S.

at 499, 130 S.Ct. 3138y disabling the President from
supervising and directing the Director of the CFRig
Dodd-Frank Act contravenes the Supreme Court's
statement inFree Enterprise Fund“Congress cannot
reduce the Chief Magistrate to a cajoler-in-chiddl” at
502, 130 S.Ct. 3138.

In sum, the novel single-Director structure of tDEPB
diminishes Presidential authority more than thditi@nal
multi-member agencies do. That diminution of
Presidential authority exacerbates the Article ridkghem
with the single-Director CFPB.

C

The CFPB’s departure from historical practice, dhre
individual liberty, and diminution of Presidential
authority combine to make this an overwhelming aafse
unconstitutionality.

But suppose that there were no additional dimimut6
Presidential authority caused by the single-Dinecto
structure of the CFPB, beyond that which occurd wit
traditional multimember independent agencies. Wdué

single-Director structure still be unconstitutiohalhe
answer is yes.

Neither Humphrey’s Executomor any later case has
granted Congress a free pass, without boundarees, t
create independent agencies that depart from tzistod
threaten individual libertyHumphrey’s Executois not a
blank check for Congresslumphrey’s Executodoes not
mean that anything goes. In that respect, keepiria (mn
case | have not mentioned it enough already) that t
Constitution’s separation of powers is not solalyegen
primarily concerned with preserving the powers foé t
branches. The separation of powers is primarilyges!
to protect individual liberty.

As | have explained, the single-Director CFPB depar
from settled historical practice and threatens vialdial
liberty far more than a multi-member independerereay
does. The single-Director CFPB therefore poses a
constitutional problem even if (counter-factualiydoes

not occasion any additional diminution of Presiddnt
power beyond that caused by traditional multi-membe
independent agencies.

IV. VERTICAL STARE DECISIS AND JUDICIAL
DEFERENCE

Notwithstanding all of the above, the CFPB argumes, t
as a matter of vertical stare decisis, this casemsrolled
by (i) Humphrey’s Executi(ii) Morrison; or (iii) general
principles of judicial deference. The CFPB is imeot.

First, the CFPB contends thadumphrey’s Executor
controls this case—in other words, theiumphrey’s
Executor by its terms upheld all independent agencies,
including single-Director independent agencies. tTisa
wrong. In Humphrey’s Executorthe Supreme Court did
not say (or articulate a principle) that singledaior
independent agencies are constitutional. Not eleasec

After all, Humphrey's representative argued to the
Supreme Court that the “nature” of the Federal &rad
Commission justified independence from the Presiden
“With the increasing complexity of human activities
many situations arise where governmental control lma
secured only by the ‘board’ or ‘commission’ form of
legislation.” Brief for Samuel F. Rathbun, Execytatr41,
Humphrey’s Executor v. United Stat@95 U.S. 602, 55
S.Ct. 869, 79 L.Ed. 1611 (193%¢gitation and internal
guotation marks omitted). In its opinion, the Caagteed.
The Court noted that the Federal Trade Commissgto*

be non-partisan” and, like the Interstate Commerce
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Commission, be composed of members “called upon to
exercise the trained judgment of a body of exgerts.
Humphrey’s Executor295 U.S. at 624, 55 S.Ct. 86Ehe
Court stated that the nature and functions of th€ F
evinced Congress’s “intent to create a body of dgspe
who shall gain experience by length of service—dybo
which shall be independent of executive authosa&gept

in its selection, and free to exercise its judgmeitihout
the leave or hindrance of any other official or any
department of the governmentd. at 625-26, 55 S.Ct.
869 (emphasis omitted).

*97 The CFPB responds that tiiumphrey’s Executor
Court’s multiple references to a “body of expertggre

not relevant to the Court’'s constitutional holdifgat is
incorrect. The Court repeatedly referenced the faéde
Trade Commission’s status as a body of experts in
concluding that Congress could permissibly insuthes
FTC commissioners from Presidential removal. Thar€o
wrote: “The Federal Trade Commission is an
administrative body created by Congress to cartg in
effect legislative policies embodied in the statue
accordance with the legislative standard therein
prescribed, and to perform other specified dutissaa
legislative or as a judicial aidld. at 628, 55 S.Ct. 869.
“Such a body,” according to the Court, “cannot imya
proper sense be characterized as an arm or anf ¢iye o
executive,” and thus such a body can be made
independent of the Presideld.

In short,Humphrey’s Executarepeatedly emphasized the
multi-member structure of the FTC. In doing so,
Humphrey’s Executodrew (at least implicitly) the same
distinction between multi-member agencies and
single-Director agencies that | am drawing in tase. At
best for the CFPB-Humphrey’s Executoleaves open the
single-Director questionHumphrey’s Executodoes not
hold that single-Director independent agencies are
constitutional?

1€ In its brief, PHH has expressly preserved the amgu

that Humphrey’s Executoshould be overruled. T
reasoning oHumphrey’s Executois inconsistent wit
the reasoning in the Court’s prior decisionNlyers
SeeHumphrey’s Executor v. United State95 U.S
602, 626, 55 S.Ct. 869, 79 L.Ed. 1611 (198%) sc
far as” the expressions Myers are “out of harmon
with the views here set forth, these expressior
disapproved.”). TheHumphrey's Executordecisior
subsequently has received significant criticisBee
Geoffrey P. Miller,Independent Agencied986 Sug
Ct. Rev. 41, 93 Eumphrey’'s Executor a:
commentators have noted, is one of the more egre
opinions to be found on pages of the United S
Supreme Court Reports.”); Peter L. Straddse Plac

of Agencies in Government: Separation of Powers
the Fourth Branch84 Colum. L. Rev. 573, 6112
(1984) (“Remarkably, the Court did not pause
examine howa purpose to create a body ‘subject
to the people of the United Stateghat is, apparentl
beyond control of the constitutionally defined hrhe:
of government-eould itself be sustained under
Constitution.”).  Moreover, the reasoning
Humphrey’s Executcis in tension with the reasoni
of the Supreme Court’'s recent decision Hiee
Enterprise Fun. Seeln re Aiken County645 F.3d 42!
444-46 (D.C. Cir. 2011jKavanaugh, J., concurrin
Neomi Rao, Removal: Necessary and Sufficient
Presidential Contr¢, 65 Ala. L. Rev. 1205, 12
(2014)

For those reasons, among others, PHH preserv
argument that Humphrey’'s Executor should b
overruled by the Supreme Court. Overru
Humphrey’s Executc would not mean the end of 1
agencies that are now independent. The agencidsl
instead transform into executive agencies supel
and directed by the President. So the questiomoi th:
existence of the agencies; the question is thedemisx
control over the agencies and the resu
accountability of those agencies to the people.

In any event, it is not our job to decide whetha
overrule Humphrey's ExecutorAs alower court, w
must follow Supreme Court precedent, inclui
Humphrey’s Execut. But it is emphatically our job
apply Humphrey’s Executoin a manner consiste
with settled historical practice, the Constituti
protection of indidual liberty, and Article II'
assignment of executive authority to the President.

Secondthe CFPB argues thitorrison v. Olsoncontrols
this case. That suggestion is even further afidliokrison
upheld the independent counsel law. But the indagein
counsel differed in three critical ways from thelioary
independent agency. The independent counsel hgdaonl
narrowly defined jurisdiction in cases where the
Department of Justice had a conflict of interesheT
independent counsel had only enforcement autharat,
rulemaking or adjudicative authority. And the
independent counsel was an inferior officer, not a
principal officer (a point the Supreme Court emjunes

in Free Enterprise Fund The independent counsel was
an inferior officer, theMorrison Court said, because she
could be supervised and directed by the AttorneyeG.
Morrison did not hold—or even hint—that a single
principal officer could be the sole head of an independent
regulatory agency with broad enforcement, rulengkin
and adjudication powers.

*98 Moreover, no party inMorrison argued that the
Office of the Independent Counsel was unconstitatio
because a single person headed it. And it is Hiztor
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law that cases are not precedent for issues thag meat
raised or decidedSeeBRYAN A. GARNER ET AL.,
THE LAW OF JUDICIAL PRECEDENT 46, 84, 226-28
(2016). For that reason, too, it is impossibledly on the
result in Morrison as a binding precedent on the
single-Director question.

The CFPB separately argues that the so-cafledison
“test’—as distinct fromMorrison's result—dictates a
particular conclusion in this case. Morrison, the Court
said that removal restrictions could not be “of lsux
nature that they impede the President’s abilitpediorm
his constitutional duty.Morrison v. Olson487 U.S. 654,
691, 108 S.Ct. 2597, 101 L.Ed.2d 569 (1988) relevant
here,Morrison andFree Enterprise Fundogether mean
that Congress may not diminish Presidential corduelr
independent agencies more than the diminution that
occurs with traditional multi-member agencies.

As explained above, the single-Director independent
agency structuredoes diminish Presidential authority
more than traditional multi-member independent atgEn
do. So the CFPB flunks thdorrison andFree Enterprise
Fundtest.

Even if that were not the case, however, kherrison
“test” is not the exclusive way that a novel indegpent
agency structure may violate Article IlI. Neither
Humphrey’s Executonor any later case gives Congress
blanket permission to create independent agenbias t
depart from history and threaten individual liberty

In that regard, | repeat what | wrote 10 years iagéree
Enterprise Fund

[T]he lengthy recitation of text,
original understanding, history, and
precedent above leads to the
following principle: Humphrey’s
Executor and Morrison represent
what up to now have been the
outermost constitutional limits of
permissible congressional
restrictions on the President’s
removal power. Therefore, given a
choice between drawing the line at
the holdings in Humphrey’s
Executor and Morrison or
extending those cases to authorize
novel structures such as the
PCAOB that further attenuate the
President’s control over executive
officers, we should opt for the
former. We should resolve

guestions about the scope of those
precedents in light of and in the
direction of the constitutional text
and constitutional history. ... In this
case, that sensible principle dictates
that we hold the line and not allow
encroachments on the President’s
removal power beyond what
Humphrey’s Executor and
Morrison already permit.

Free Enterprise Fund v. Public Company Accounting
Oversight Board 537 F.3d 667, 698 (D.C. Cir. 2008)
(Kavanaugh, J., dissenting).

Third, in addition to invokingHumphrey’s Executoand
Morrison, the CFPB and its amici cite various arguments
for judicial deference to Congress's choice of a
single-Director structure. Those scattershot argusare

all unavailing.

Some speak of the CFPB as a one-off congressional
experiment (like the independent counsel law) and
suggest that we should let it go as a matter oiciad
deference to Congress. But even apart from the
fundamental point that our job as judges is to r&fdhe
law, not abdicate to the political branchesBoumediene

v. Bush 553 U.S. 723, 765-66, 128 S.Ct. 2229, 171
L.Ed.2d 41 (2008)we cannot think of this as a one-off
case because we could not cabin the consequenaey in
principled manner if we were to uphold the CFPB’s
single-Director structure. As the Supreme Court has
warned: “Slight encroachments create new boundaries
from which legions of power can seek new territtoy
capture.”Stern v. Marsha)l564 U.S. 462, 503, 131 S.Ct.
2594, 180 L.Ed.2d 475 (2011)Justice Frankfurter
captured it well in his opinion inYoungstown “The
accretion of dangerous power does not come in altay
does come, however slowly, from the generativeefmt
unchecked disregard of the restrictions that fanceven

the most disinterested assertion of authorifoingstown
Sheet & Tube Co. v. Sawy@&43 U.S. 579, 594, 72 S.Ct.
863, 96 L.Ed. 1153 (195ZFrankfurter, J., concurring).

*99 That fairly describes what a ruling upholding the
CFPB’s single-Director structure would mean. As the
CFPB acknowledged at oral argument before the
three-judge panel, a ruling in its favor would reszgily
allow all extant independent agencies to be headed by one
person. The CFPB’s position, if accepted, wouldegiv
Congress the green light to convert other heads of
independent agencies into single Directors rathen t
multi-member commissions. A single-Director SECthwi

the power to unilaterally impose $500 million peies?
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A single-Director FCC, with the power to unilatéyal
mandate or rescind “net neutrality”? A single-Digec
NLRB, with the power to unilaterally supervise
employer-employee relations nationwide? A
single-Director Federal Reserve, with the power to
unilaterally set monetary policy for the United t8&%
That's what the CFPB’s position would usher in.

“In the past, when faced with novel creations af tort,

the Supreme Court has looked down the slippery
slope—and has ordinarily refused to take even asfeps
down the hill.” Free Enterprise Fund537 F.3d at 700
(Kavanaugh, J., dissenting). We should heed thaiara
and not start down the hill in this case.

More broadly, some suggest that judges should ghyner
defer to Congress’s understanding of the Congtitigi
separation of powers. But that hands-off attitudmublel
flout a long, long line of Supreme Court precedSde
Free Enterprise Fund v. Public Company Accounting
Oversight Board561 U.S. 477, 508, 130 S.Ct. 3138, 177
L.Ed.2d 706 (2010)(invalidating structure of Public
Company Accounting Oversight BoardBoumedieng
553 U.S. at 765-66, 792, 128 S.Ct. 22@validating
provision of Military Commissions Act)Clinton v. City

of New York524 U.S. 417, 448-49, 118 S.Ct. 2091, 141
L.Ed.2d 393 (1998)invalidating Line Item Veto Act);
Metropolitan Washington Airports Authority v. Céirs
for the Abatement oAircraft Noise, Ing. 501 U.S. 252,
265-77, 111 S.Ct. 2298, 115 L.Ed.2d 236 (1991)
(invalidating structure of Metropolitan Washington
Airports Authority Board of Review)Bowsher v. Synar
478 U.S. 714, 733-34, 106 S.Ct. 3181, 92 L.Ed.28 58
(1986) (invalidating Comptroller General’'s powers under
reporting provisions of Balanced Budget and Emetgen
Deficit Control Act);INS v. Chadha462 U.S. 919, 942
n.13, 957-59, 103 S.Ct. 2764, 77 L.Ed.2d 317 (1983)
(invalidating legislative veto provision of Immidian
and Nationality Act); Buckley v. Valeo424 U.S. 1,
134-35, 140, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976)
(invalidating structure of Federal Election Comriug};
Myers v. United State72 U.S. 52, 47 S.Ct. 21, 71 L.Ed.
160 (1926) (invalidating provision requiring Senate
consent to President’'s removal of executive officer

Citing the fact that President Obama signed the
Dodd-Frank Act that created the CFPB, some argae th
the Executive Branch has somehow waived any objecti
to this Article Il violation. But President Georl¢. Bush
signed the Sarbanes-Oxley Act that created the FECAO
That fact did not deter the Supreme Court Free
Enterprise Fund The Court firmly declared that “the
separation of powers does not depend on the vidws o
individual ~ Presidents, nor on  whether the

encroached-upon branch approves the encroachment.”
Free Enterprise Fundb61 U.S. at 497, 130 S.Ct. 3138
President cannot “choose to bind his successors by
diminishing their powers.Id.

Some argue that the courts need not intervene dessl

the CFPB'’s structural flaw because the CFPB is latabc

by Congress through Congress’s oversight power and
ultimate control over appropriations. But Congregsnot
supervise or direct the Director on an ongoing dasi
regarding what rules to issue, what enforcememntrasto
bring (or decline to bring), or how to resolve
adjudications?

1€ Moreover, Congress’s ability to chethle CFPB s le:

than its ability to check traditional indepenc
agencies. The CFPB is not subject to the ord
annual appropriations process. Instead, the Drredt
Act requires the Federal Reserve to transfer “ftbe
combined earnings of the Ferdl Reserve System” t
amount “determined by the Director,” not to excd@
percent of the “total operating expenses of theeF&
Reserve System12 U.S.C. § 5497(a)(1)-(2As thos
who have labored in Washington well urgtand, th
regular appropriations process brings at least
measure of oversight by Congress. The CFP
exempt from that check. To be suBgction 5497s no
an entrenched statute shielded from fi
congressional alteration, nor could it b8ee, e.g.
Manigault v. Sprinc, 199 U.S. 473, 487, 26 S.Ct. 1
50 L.Ed. 274 (1905) But changing that statutc
provision would require Congress to enact a new
In short, the CFPB’s current exemptionorfi the
ordinary appropriations process arguably enhartue
concern in this case about the massive power loih
a single, unaccountable Director.

That said, the singlBirector CFPB would constitu
an Article Il problem even if the CFPB were subjict
the wusual appropriations process. The CF
exemption from the ordinary appropriations procs
at most just “extra icing on” an unconstitutionahke
already frosted.Yates v. United States— U.S. ——
135 S.Ct. 1074, 1093, slip op. at 6, 191 L.Ed.2
(2015)(Kagan, J., dissenting).

*100 In urging judicial deference to the single-Directo
structure, the CFPB also points out that the CFPB’s
decisionsare checked by the courts, so we should not
worry too much about the CFPB’s single-Director
structure But much of what an agency
does—determining what rules to issue within a broad
statutory authorization and when, how, and agaigim

to bring enforcement actions to enforce the law-togc

in the twilight of discretion. Those discretionaagtions
have a critical impact on individual liberty. Yeturts do

not review or only deferentially review such exees of
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agency discretionSee Chevron U.S.A. Inc. v. Natural
Resources Defense Council, Ind67 U.S. 837, 844-45,
104 S.Ct. 2778, 81 L.Ed.2d 694 (198#&)otor Vehicle
Manufacturers Association of U.S., Inc. v. Statenira
Mutual Automobile Insurance Co463 U.S. 29, 41-43,
103 S.Ct. 2856, 77 L.Ed.2d 443 (1983)eckler v.
Chaney 470 U.S. 821, 831-33, 105 S.Ct. 1649, 84
L.Ed.2d 714 (1985)The probability of judicial review of
some agency action has never excused or mitigated a
Article Il problem in the structure of the agenBge, e.qg.
Free Enterprise Fund561 U.S. 477, 130 S.Ct. 3138, 177
L.Ed.2d 706 Buckley 424 U.S. 1, 96 S.Ct. 612, 46
L.Ed.2d 659

* Kk *

In sum, the CFPB’s single-Director structure dep&am
settled historical practice, threatens individifaeity, and
diminishes the President’s Article Il authority émercise
the executive power. Applying the Supreme Court’s
separation of powers precedents, | conclude that th
CFPB is unconstitutionally structured because itais
independent agency that exercises substantial &xecu
power and is headed by a single Director.

V. REMEDY

Having concluded that the CFPB is unconstitutignall
structured, | reach the question of the appropreteedy.

In light of this one specific constitutional flam ithe
Dodd-Frank Act, must that whole Act be struck dov@r?
must we strike down at least those statutory prawvss
creating the CFPB and defining the CFPB’s dutied an
authorities? Or do we more narrowly strike down and
sever the for-cause removal provision that is thece of
the constitutional problem?

Not surprisingly, PHH wants us, at a minimum, tokst
down the CFPB and prevent its continued operafitie
United States as amicus curiae agrees with PHHen t
merits, but disagrees on the remedy. Accordingh® t
United States, the Supreme Court’s case law resjuise
to impose the narrower remedy of simply severing th
for-cause removal provision. | agree with the Udhite
States’ reading of the Supreme Court precedent.

In Free Enterprise Fundhe Supreme Court confronted a
similar issue with respect to the Public Company
Accounting Oversight Board. Having found that Board
structure unconstitutional, would the Court invatel the
agency (or even the whole Sarbanes-Oxley Act)raplsi

sever the for-cause provision? The Court stated:
“Generally speaking, when confronting a constitugilo
flaw in a statute, we try to limit the solution tbe
problem, severing any problematic portions whikeviag

the remainder intact.Free Enterprise Fund v. Public
Company Accounting Oversight Board6l U.S. 477,
508, 130 S.Ct. 3138, 177 L.Ed.2d 706 (201plying
that principle, thé-ree Enterprise Fun€ourt severed the
second for-cause provision and otherwise left tBA®GB
intact.

Severability is appropriate, thBree Enterprise Fund
Court stated, so long as (i) Congress would hastemed
the law with the offending provision severed overlaw
at all; and (ii) the law with the offending prowsi
severed would remain “fully operative as a lawd’ at
509, 130 S.Ct. 3138. Both requirements are met here

First, in considering Congress’s intent with respect to
severability, courts must decide—or often speculatgh

be told—whether Congress would “have preferred what
left of its statute to no statute at alA¥yotte v. Planned
Parenthood of Northern New Englaris##6 U.S. 320, 330,
126 S.Ct. 961, 163 L.Ed.2d 812 (2006¢e alscAlaska
Airlines, Inc. v. Brock480 U.S. 678, 685, 107 S.Ct. 1476,
94 L.Ed.2d 661 (1987]The “unconstitutional provision
must be severed unless the statute created ibsenee is
legislation that Congress would not have enacted.”)
Importantly, courts need not speculate and canupres
that Congress wanted to retain the constitutional
remainder of the statute when “Congress has eiplici
provided for severance by including a severabillguse

in the statute.”ld. at 686, 107 S.Ct. 147&ee also id.
(The “inclusion of such a clause creates a presompt
that Congress did not intend the validity of thatide in
question to depend on the validity of the consthally
offensive provision.”).

*101 The statute at issue KFree Enterprise Fundhad no

express severability clause. By contrast, in tlaise¢ the
Dodd-Frank Act contains aexpressseverability clause
that instructs: “If any provision” of the Act “isdid to be

unconstitutional, the remainder of” the Act “shadit be

affected thereby.12 U.S.C. § 5302

This case therefore presents an even easier casErtde
Enterprise Fund for severability of the for-cause
provision. Through its express severability clautges
Dodd-Frank Act itself all but answers the questian
presumed congressional intent. It will be the rease
when a court may ignore a severability provisionfegh

in the text of the relevant statuteeAlaska Airlines 480
U.S. at 686, 107 S.Ct. 1476 see no justification for
tilting at that windmill in this case.
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Second we also must look at “the balance of the
legislation” to assess whether the statute is dapais
functioning” without the offending provisions “in a
manner consistent with the intent of Congredd.” at
684-85, 107 S.Ct. 1476 (emphasis omitted). Thatgad
the analysis in essence turns on whether the tretica
statute is “fully operative as a lawFree Enterprise
Fund 561 U.S. at 509, 130 S.Ct. 313® take just one
example, inMarbury v. Madison the Court concluded
that Section 13 of the Judiciary Act of 1789 was
unconstitutional in parts U.S. 1 Cranch 137, 179-80, 2
L.Ed. 60 (1803) But the Court did not disturb the
remainder of the Judiciary Add. at 179-80

Here, as inFree Enterprise Fundthe Dodd-Frank Act
and its CFPB-related provisions will remain “fully
operative as a law” without the for-cause removal
restriction. Free Enterprise Fund561 U.S. at 509, 130
S.Ct. 3138 Operating without the for-cause removal
provision and under the supervision and directibthe
President, the CFPB may still “regulate the offgrand
provision of consumer financial products or sersice
under the Federal consumer financial lawi2”U.S.C. §
5491(a) much as the Public Company Accounting
Oversight Board has continued fulfilling its staftifty
authorized mission in the wake of the Supreme Court
decision in Free Enterprise Fun®& Moreover, the
CFPB’s operation as an executive agency will ncany
way prevent the overall Dodd-Frank Act from opergti
as a law.

2« The Dodd-Frank Act contains a fiyear tenur

provision for the Directorseel2 U.S.C. § 5491(c)(1)
akin to the similar 1Qear tenure provision for t
Director of the FBI and the $ear tenure provision f
the Commissioner of the IRSeeCrime Control Act ¢
1976, § 203reprinted in28 U.S.C. § 53hote (FB
Director “may not serve more than one (@& term”)
26 U.S.C. § 7803(a)(1)(B)(term of the IR!
Commissioner “shall be a year term”). But undt
Supreme Court precedent, those kinds of te
provisians do not prevent the President from remc
at will a Director at any time during the Directs
tenure. SeeParsons v. United Stated67 U.S. 32:
343, 17 S.Ct. 880, 42 L.Ed. 185 (189Therefore,

would rot invalidate and sever the tenure provisio
such a tenure provision did impair the Presid
ability to remove the Director at will during i
Director’s term, then it too would be unconstituth
and also would have to be invalidated and severed.

To be sure, one might ask whether, instead of seyéne
for-cause removal provision, which would make the
CFPB an executive agency, we should rewrite andi@dd

the Dodd-Frank Act by restructuring the CFPB as a
multi-member independelagency. But doing so would
require us to create a variety of new offices, glesie one

of the offices as chair, and specify various adstiative
details of the reconstituted agency. finee Enterprise
Fund the Supreme Court firmly rejected that approach.
As the Supreme Court said, all of that “editorigeidom”
would take courts far beyond our judicial capactyd
proper judicial role561 U.S. at 510, 130 S.Ct. 3138
comparable circumstances, no Supreme Court case has
adopted such an approach. We therefore may nobdo s
here. Congress of course remains free, if it wishes
reconstruct the CFPB as a traditional multi-member
independent agency.

*102 In similar circumstances, the Supreme Coufriee
Enterprise Fundsevered the unconstitutional for-cause
provision but did not otherwise disturb the
Sarbanes-Oxley Act or the operation of the new iPubl
Company Accounting Oversight Board created by that
Act. See id.at 508-10, 130 S.Ct. 3138. Similarly, in a
recent case involving the Copyright Royalty Boang
severed the for-cause provision that rendered Boatd
unconstitutional, but did not otherwise disturb the
copyright laws or the operation of the Copyrighty&ty
Board. Seelntercollegiate Broadcasting System, Inc. v.
Copyright Royalty Board684 F.3d 1332, 1340-41 (D.C.
Cir. 2012)

In light of the Dodd-Frank Act's express severapili
clause, and because the Act and the CFPB may @uncti
without the CFPB's for-cause removal provision, meast
remedy the constitutional violation by severing the
for-cause removal provision from the statute. Unitiert
approach, the CFPB would continue to operate, loutav
do so as an executive agency. The President dfrited
States would have the power to supervise and dihect
Director of the CFPB, and to remove the Directowit

at any time.

* Kk *

The CFPB violates Article Il of the Constitutiondaeise

the CFPB is an independent agency that exercises
substantial executive power and is headed by alesing
Director. We should invalidate and sever the farsea
removal provision and hold that the Director of @ePB
may be supervised, directed, and removed at wilthigy
President. | respectfully dissent.

Randolph Senior Circuit Judge, dissenting:
| entirely agree with Judge Kavanaugh’'s dissenting
opinion? | write to identify a separate constitutional issu
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that provides an additional reason for setting easidt
only the order of the Director of the Consumer Fiial
Protection Bureau, but also all proceedings betboe
CFPB’'s Administrative Law Judge, including his
Recommended Decision.

| do not agee that “[ijn practical effect,” Jud
Griffith’s “approach yields a result somewhat samitc
Judge Kavanaugh's proposed remedy.” Concurring
at 22 (Griffith, J.). There are substantial diffece:
between the President’'s power of removal “for ca
and the President’s power to remove an individuat
has no such protection. One of the biggest is
non-for cause” employees are not entitled due prc
before being removed from officegeBd. of Regentsf
State Colleges v. R¢, 408 U.S. 564, 578, 92 S.
2701, 33 L.Ed.2d 548 (1972)but “for cause
employees are so entitled. Experience under thé
Service Reform Act of 1978 proves
time-consuming and cumbersome peeroval du
process procedures can be.

After the CFPB’s enforcement unit filed a Notice of
Charges against PHH, an Administrative Law Juddé he
a nine-day hearing and issued a recommended degcisio
concluding that petitioners had violated the Resfate
Settlement Procedures Act of 1974. In PHH's
administrative appeal, the Director “affirm [ed]h&
ALJ’s conclusion that PHH had violated that Act.

| believe the ALJ who presided over the hearing aas
“inferior Officer” within the meaning of Article |JIsection

2, clause 2 of the Constitution. That constitutiona
provision requires “inferior Officers” to be apptad by
the President, the “Courts of Law,” or the “Heads o
Departments.” This ALJ was not so appointed. Pursua
to an agreement between the CFPB and the Secuaiittes
Exchange Commission, the SEC’s Chief Administrative
Law Judge assigned him to the case. In additioth¢o
unconstitutional structure of the CFPB, this viatof
the Appointments Clause rendered the proceedings
against PHH unconstitutional.

*103 This case is indistinguishable frorreytag v.
Commissioner of Internal Revenue0l U.S. 868, 111
S.Ct. 2631, 115 L.Ed.2d 764 (199Mly reasoning is set
forth in Landry v. Federal Deposit Insurance Cqr@04
F.3d 1125, 1140-44 (D.C. Cir. 200@Randolph, J.,
concurring in part and concurring in the judgmefitjere
is no need to repeat what | wrote there. The ntgjori
opinion in Landry disagreed with my position, but PHH
has preserved the issue for judicial review. Th®BRas
argued that PHH waived the issue because it didaise
it before the CFPB. But thereytagpetitioners also raised

their constitutional objection to the appointmerfttive
special trial judge for the first time on appe&ee
Freytag 501 U.S. at 892-95, 111 S.Ct. 26(Rcalia, J.,
concurring). There is no difference between thisecand
Freytag except that in light of the majority opinion in
Landry it would have been futile for PHH to object, a
point that cuts in PHH’s favor.

Since the panel decision in this case, several
developments have occurred with respect to the
Appointments Clause issue. The Tenth Circuit in
Bandimere v. SEC344 F.3d 1168 (10th Cir. 201§)et.

for cert. pending No. 17-475 (filed Sept. 29, 2017),
disagreed with the majority opinion irandry and held
that the SEC’s ALJs are invested with powers thgtire
their appointment as inferior officers under the
Appointments Clause. In addition, the Fifth Circuit
granted a stay of an FDIC order because the respond
had established a likelihood of success on hisncthat

the ALJ who presided over his proceeding was aicanff
who was not properly appointed under the Appointisien
ClauseBurgess v. FDIC871 F.3d 297 (5th Cir. 2017n

so ruling, the Fifth Circuit also expressly disagtavith
Landry.

In the meantime, our court, sittirgn bang¢ split 5 to 5 in
Lucia v. SEC a case in which the panel—relying on
Landry —had reached a conclusion in direct conflict with
Bandimere Raymond J. Lucia Cos. v. SE868 F.3d
1021 (D.C. Cir. 2017)en banc). On June 26, 2017, the
equally-divideden banccourt issued a per curiam order
denying the petition for review.

On November 29, 2017, the Solicitor General, onalieh
of the SEC, filed a response to Lucia’s certiopeagtition.
The Solicitor General confessed error and acquieste
certiorari. That is, the S.G. agreed that the SEAL'Ss

are ‘“inferior officers” within the meaning of the
Appointments Clause and, as such, were not properly
appointed. Brief for the Respondent at 10-L@cia v.
SEC No. 17-130 (filed Nov. 29, 2017Dn January 12,
2018, the Supreme Court granted certiorari. 2018 WL
386565, — U.S. ——, — S.Ct. ——, —L.Ed-2d—
(S. Ct. Jan. 12, 2018).

Given this state of affairs, then bancmajority should
withhold any order remanding this case to the CERH

the Supreme Court decidescia Cf. Order, Timbervest,
LLC v. SEC No. 15-1416 (D.C. Cir. Aug. 8, 2017);
Order, J.S. Oliver Capital Mgmt. v. SEQlo. 16-72703
(9th Cir. Oct. 25, 2017). As the Court held Fineytag
Appointments Clause violations go “to the validibf'the
underlying proceeding®01 U.S. at 879, 111 S.Ct. 2631
Suppose the Supreme Court agrees with the Solicitor
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General inLucia, which seems entirely probable. Then
not only the CFPB Director's order, but also all
proceedings before the ALJ, including the ALJ's
Recommended Decision, would be invalid.

Nevertheless, the majority—relying on the ordemgjrey

en bancin PHH—remands the case to the CFPB without
waiting for the Supreme Court to decidecia. Maj. Op.

at 17. Theen bancorder stated: “Whilenot otherwise
limited, the parties are directed to address” the
consequences of a decision that the ALlunia was an
inferior officer. OrderPHH Corp. v. CFPBNo. 15-1177
(D.C. Cir. Feb. 16, 2017) (emphasis added).

*104 Two points about the order are worth noting. The
first is that the order limited neither the issuesbe

argued nor the issues to be decided. The secdhdtithe
order embodied then banccourt's judgment that the
proper disposition of this case required considamaof
the outcome irLucia. Of course, the posture has changed.
At the time of theen bancorder, Lucia was pending in
this court; nowLucia is pending in the Supreme Court.
That difference makes it all the more important tive
wait for the Supreme Court’s decision.

All Citations

--- F.3d ----, 2018 WL 627055
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