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INTE R E ST OF  AMICUS 1 

Founded in 1973, PACIFIC LEGAL FOUNDATION is a  

nonprofit , t ax-exempt  corpora t ion  organized under  the laws of 

the st a te of Ca lifornia  for  the purpose of engaging in lit iga t ion 

in  mat ters a ffect ing the public interest . PLF provides a  voice in  

the cour t s for  Amer icans who believe in  limited government , 

pr ivate proper ty r ight s, and individua l freedom. 

PLF is the most  exper ienced public-in terest  lega l 

organizat ion  defending the const itut iona l pr inciple of 

separat ion  of powers in  the a rena of administ ra t ive law. PLF’s 

a t torneys have par t icipa ted as lead counsel or  counsel for  amici 

in  severa l cases involving the role of the J udicia ry as an 

independent  check on the Execut ive and Legisla t ive Branches 

                                                 
1 Defendants-Appellan ts consented to the filing of th is br ief. The Consumer  
F inancia l Protect ion  Bureau  took no posit ion , however , and accordingly, 
PLF filed an  accompanying Mot ion  for  Leave to file th is br ief. No pa r ty’s 
counsel au thored th is br ief in  whole or  in  pa r t , and no pa r ty or  pa r ty’s 
counsel made a  moneta ry cont r ibu t ion  to fund the prepara t ion  or  
submission  of th is br ief. No person  or  en t ity other  than  amicus cur iae or  
their  counsel made a  moneta ry cont r ibu t ion  to the prepara t ion  or  
submission  of th is br ief. 
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under  the Const itu t ion’s Separa t ion  of Powers. See, e.g., Na t’l 

Ass’n  of Mfrs. v. Dep’t of Def., 138 S. Ct . 617 (2018); Lucia  v. 

SEC, 585 U.S. --- (2018) (SEC administ ra t ive-law judge is 

“officer  of the United Sta tes” under  the Appointments Clause); 

Gloucester  Cty. Sch . Bd. v. G.G. ex rel. Grimm, 136 S. Ct . 2442 

(2016) (Auer  deference to agency guidance let ter); U.S . Army 

Corps of Eng’rs v. Ha wkes Co., Inc., 136 S. Ct . 1807 (2016) 

(judicia l review of agency in terpreta t ion  of Clean  Water  Act ); 

Sa ckett v. EPA, 566 U.S. 120 (2012) (same); Decker  v. Nw. Envtl. 

Def. Ctr ., 568 U.S. 597 (2013) (Auer  deference to Clean Water  

Act  regula t ions); Ra pa nos v. United  Sta tes, 547 U.S. 715 (2006) 

(agency regulat ions defin ing “waters of the United Sta tes”). 

This case ra ises core Separat ion of Powers issues rela ted 

to each co-equa l branch’s accountability for  the exercise of it s 

powers. PLF offers a  discussion  of fir st  pr inciples concerning 

execut ive power  tha t  should illumina te the Court ’s review of 

th is case.  
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INTR ODUCTION AND SUMMAR Y OF  TH E  AR GUME NT 

The Supreme Cour t  has consisten t ly reaffirmed the 

cent ra l judgment  of the Framers tha t  the “ult imate purpose of 

th[e] separa t ion  of powers is to protect  the liber ty and secur ity 

of the governed.” Metro. Wa sh. Airpor ts Auth . v. Citizens for  the 

Aba tement of Aircra ft Noise, Inc., 501 U.S. 252, 272 (1991). 

Indeed, “[n]o polit ica l t ruth  is cer t a inly of greater  in t r insic va lue 

or  is st amped with the author ity of more enlightened pa t rons of 

liber ty.” The Federa list No. 47, a t  324 (J ames Madison) (J . 

Cooke ed., 1961). See a lso J ames Madison (J une 22, 1789), 

1 Anna ls of Cong. 581 (J oseph Gales ed., 1834) (“[I]f there is a  

pr inciple in  our  Const itu t ion , indeed in  any free const itut ion , 

more sacred than another , it  is tha t  which  separa tes the 

Legisla t ive, Execut ive, and J udicia l powers.”).  

When the carefully ba lanced scheme of the Framers is not  

enforced—when the powers of government  a re concent ra ted in 

a  single branch, or  as here in  a  sole agency, vir tua lly immune 
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from oversight—the liber ty and secur ity of the governed lack 

protect ion .  

The quest ion  here—whether  the st ructure of the 

Consumer  Financia l Protect ion  Bureau  (CFPB or  Bureau) 

viola tes Art icle II of the Const itu t ion  and the Const itu t ion’s 

separat ion  of powers 2—implica tes core const itu t ional pr inciples 

rela ted to the liber ty and secur ity of the people and the people’s 

ability to hold government  responsible for  it s act ions. See Dep’t 

of Tra nsp. v. Ass’n  of Am. R.R.s, 135 S. Ct . 1225, 1234 (2015) 

(Alito, J ., concurr ing) (“Liber ty requires accountability.”); Elena  

Kagan, Presidentia l Administra tion , 114 Harv. L. Rev. 2245, 

2332 (2001) (“The lines of responsibility should be sta rk and 

clear , so tha t  the exercise of power  can be comprehensible, 

t r ansparent  to the gaze of the cit izen  subject  to it .”) (in terna l 

quotat ion  marks and cit a t ion  omit t ed).  

                                                 
2 Two quest ions were accepted for  in ter locutory appea l. CFPB v. All 
America n  Check Ca sh ing, Inc., No. 3:16-cv-356 (S.D. Miss. Mar . 27, 2018) 
(Order ) (Dkt . No. 240). We address only the fir st . 
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The lines of responsibility become blur red, and 

accountability for  the exercise of power  becomes less 

comprehensible, when Congress establishes “independent” 

execut ive-branch agencies a rmed with  vast  powers but  placed 

beyond president ia l cont rol. The growth of the Administ ra t ive 

Sta te—with  it s ever -increasing oversight  by individua ls 

wielding significant  power—demands accountability. The 

decision below, if a llowed to st and, would reduce that  

accountability. 

The Const itu t ion  vest s power  in  three—and only three—

branches. “The” execut ive power  is vested in  “a” single 

president , who “sha ll t ake Care tha t  the laws be fa ithfully 

executed[.]” U.S. Const . a r t . II, §§ 1, 3. As expla ined below, 

severa l pr inciples follow: 

•  The president—and only the president—is author ized and 
obliga ted to execute the laws.  

•  To execute the laws, a  president  needs agent s—i.e., 
execut ive “officers of the United Sta tes” (U.S. Const . 
a r t . II, § 2, cl. 2), whose offices a re lodged in  the Execut ive 
Branch.  
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•  To fa ithfu lly execute the laws, the president  must  have 
cont rol over  these officers—by removal, if necessary.  

•  And to ensure tha t  the president  ca rr ies out  these dut ies, 
the president  must  be accountable to the people, which in  
turn , requires that  the president ’s agent s be accountable 
to h im. Free Enterpr ise Fund v. Pub. Co. Accounting 
Oversight Bd., 561 U.S. 477, 483 (2010).  

The CFPB’s st ructure—headed by a  lone Director , 

appointed for  a  five-year  term, and immune from president ia l 

removal except  for  cause—viola tes these pr inciples.  

Crea ted through the Dodd-Frank Wall St reet  Reform and 

Consumer  Protect ion  Act , the CFPB was given vast  powers: It  

is au thor ized to “prescr ibe ru les or  issue orders or  guidelines 

pursuant  to” n ineteen  different  consumer-protect ion  laws, 

including the Fair  Debt  Collect ion Pract ices Act  and the Truth 

in  Lending Act , which  were previously administered by seven 

separate agencies. 12 U.S.C. §§ 5481(12), 5581(a)(1)(A), 5581(b). 

The Bureau may in it ia t e act ions in  federa l cour t  or  th rough 

administ ra t ive act ions to cha llenge “unfa ir , decept ive, or  

abusive act [s] or  pract ice[s]”—according to defin it ions adopted 
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by the CFPB it self. Id . §§ 5531(a), (b). And it  has broad powers 

to order  lega l and equitable relief. Id. § 5565(a)(2).  

Congress a lso provided the CFPB with unprecedented 

independence from the president , i.e., from the head of the 

Execut ive Branch. The CFPB is led by a  single “Director ,” 12 

U.S.C. § 5491(b)(1), who is appointed by the president , with  the 

advice and consent  of the senate, to a  five-year  term, id . §§ 

5491(b)(2), (c)(1). The Director  may not  be removed by the 

president , except  “for  inefficiency, neglect  of duty, or  

malfeasance in  office[]” (id . § 5491(c)(3))—that  is, except  for  

cause. 

The CFPB is therefore an “independent” administ ra t ive 

agency, an  aberra t ion  in the t r ipar t ite government  established 

by the Const itu t ion , which  vest s power  in  on ly three branches 

and which  empowers the president  to remove Execut ive-Branch 

officers a t  will. As the Supreme Cour t  expla ined, “[s]ince 1789, 

the Const itut ion  has been understood to empower  the President  

to keep [] officers accountable—by removing them from office, if 
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necessary.” Free Enterpr ise Fund, 561 U.S. a t  483 (cit ing Myers 

v. United  S ta tes, 272 U.S. 52 (1926)). The Court  has held, 

though, tha t  “Congress can , under  cer ta in  circumsta nces, create 

independent  agencies run  by pr incipal officers appointed by the 

President , whom the President  may not  remove a t  will but  only 

for  good cause.” Id . (emphasis added).  

But  the Supreme Cour t  has never  approved of a  for -cause 

removal protect ion in these circumstances. Indeed, the CFPB’s 

st ructure is unprecedented: “No independent  agency exercising 

substant ia l execut ive author ity has ever  been headed by a  single 

person.” PHH Corp. v. CFPB, 881 F.3d 75, 165 (D.C. Cir . 2018) 

(Kavanaugh, J ., dissent ing). Previously, “[t ]o mit iga te the r isk 

to individual liber ty, [] independent  agencies have been headed 

by multiple commissioners or  board members.” Id. 

Because of the scope of CFPB’s powers and the for -cause 

removal protect ion , it s Director  “enjoys more unila tera l 

au thor ity than  any other  officia l in  any of the three branches of 
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the U.S. Government [,]” except  for  the president . PHH Corp., 

881 F.3d a t  166 (Kavanaugh, J ., dissent ing). 

The CFPB’s unprecedented concent ra t ion  of power  and 

independence from the Execut ive Branch present  a  unique and 

dangerous threat  to the “liber ty and secur ity of the governed.” 

Metro. Wa sh. Airpor ts Auth ., 501 U.S. a t  272. As the Supreme 

Cour t  expla ined, “[o]ur  Const itu t ion  was adopted to enable the 

people to govern  themselves, through their  elected leaders. The 

growth of the Execut ive Branch, which  now wields vast  power  

and touches a lmost  every aspect  of da ily life, heightens the 

concern  tha t  it  may slip from the Execut ive’s cont rol, and thus 

from tha t  of the people.” Free Enterpr ise Fund, 561 U.S. a t  499. 

While the Const itu t ion  was adopted to ensure liber ty 

through accountability, the CFPB was designed precisely to 

escape the cont rol of the president  who is thus 

unconstitu tiona lly hampered in  h is obliga t ion to “take Care tha t  

the Laws be fa ithfu lly executed.” U.S. Const . a r t . II, § 3. The 
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president—and therefore, We the People—are prevented from 

holding the CFPB accountable for  it s administ ra t ion  of the laws. 

The CFPB will no doubt  offer  var ious policy reasons for  it s 

unprecedented independence. But  policy cannot  overr ide 

const itu t ional pr inciples. And “[w]e ought  a lways to consider  the 

Const itu t ion  with  an  eye to the pr inciples upon which it  was 

founded.” J ames Madison (J une 19, 1789), 1 Anna ls of Cong. 

582. This Court  should reverse the dist r ict  cour t ’s opin ion and 

hold tha t  the st ructure of the CFPB viola tes Art icle II of the 

Const itu t ion  and the Const itu t ion’s Separa t ion  of Powers.  

AR GUME NT 

I . TH E  CONSTITUTION E STABLISH E D A GOVE R NME NT OF  
SE P AR ATE D P OWE R S TO P R OTE CT LIBE R TY 

“No polit ica l t ruth  is cer t a in ly of greater  in t r insic va lue, or  

is st amped with the author ity of more enlightened pa t rons of 

liber ty,” than  th is: “The accumulat ion  of a ll powers, legisla t ive, 

execut ive, and judiciary, in  the same hands, whether  of one, a  

few, or  many, and whether  heredit a ry, self-appointed, or  

elect ive, may just ly be pronounced the very definit ion  of 
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tyranny.” The Federa list No. 47, a t  324 (J ames Madison) (J . 

Cooke ed. 1961). 

To prevent  tyranny and protect  liber ty, the Const itu t ion  

divides the “powers of the . . . Federa l Government  in to three 

defined ca tegor ies, Legisla t ive, Execut ive, and J udicia l.” INS v. 

Cha dha , 462 U.S. 919, 951 (1983). Art icle I vest s “[a ]ll 

legisla t ive Powers herein  granted . . . in  a  Congress of the 

United Sta tes[;]” Ar t icle II vest s “the” execut ive power  “in a  

President  of the United Sta tes of Amer ica[;]” and Ar t icle III 

vest s “[t ]he judicia l Power  of the United Sta tes . . . in  one 

supreme Cour t , and in  such infer ior  Cour t s as the Congress may 

from t ime to t ime orda in and establish .” U.S. Const . a r t . I, § 1; 

a r t . II, § 1; a r t . III, § 1. 

“The declared purpose of separat ing and dividing the 

powers of government , of course, was to ‘diffus[e] power  the 

bet ter  to secure liber ty.’” Bowsher  v. Syna r , 478 U.S. 714, 721 

(1986) (quot ing Youngstown Sheet & Tube Co. v. Sa wyer , 343 

U.S. 579, 635 (1952) (J ackson, J ., concur r ing)). 
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The Framers recognized that  these mere “parchment  

bar r iers” between the branches were not  a  sufficient  guarantor  

of liber ty. The Federa list No. 48, a t  333 (J ames Madison) 

(J . Cooke ed. 1961). Therefore, the Const itu t ion  a lso “give[s] to 

each [branch] a  const itu t ional cont rol of the others,” without  

which  “the degree of separa t ion  which  the maxim requires, as 

essent ia l to a  free government , [could] never  in  pract ice be duly 

mainta ined.” Id. a t  332. The “constant  a im,” Madison expla ined, 

was “to divide and a r range the severa l [branches] in  such a  

manner  as tha t  each may be a  check on the other .” The 

Federa list No. 51, a t  349 (J ames Madison) (J . Cooke ed. 1961). 

In  sum, so that  individua l liber ty may be secured, the 

Const itu t ion  divides power  in to three branches but  a lso gives to 

each branch cer ta in  powers to check the others:  

[P]ower  is of an  encroaching na ture, and . . . it  ought  
to be effectua lly rest ra ined from passing the limit s 
assigned to it . After  discr imina t ing, therefore, in  
theory, the several classes of power , as they may in  
their  na ture be legisla t ive, execut ive, or  judicia ry, 
the next  and most  difficult  t ask is to provide some 
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pract ica l secur ity for  each, aga inst  the invasion of 
the others. 

The Federa list No. 48, a t  332 (J ames Madison) (J . Cooke ed. 

1961). See a lso Metro. Wa sh. Airpor ts Auth ., 501 U.S. a t  272 

(“The st ructure of our  Government  as conceived by the Framers 

of our  Const itut ion  disperses the federa l power  among the three 

branches—the Legisla t ive, the Execut ive, and the J udicia l—

placing both  substan t ive and procedura l limita t ions on each.”). 

A “key ‘const itu t iona l means’ vested in  the President—

perhaps the key means”—to “‘resist  encroachments’” by the 

other  branches, is the president ’s “‘power  of appoint ing, 

overseeing, and controlling those who execute the laws.’” Free 

Enterpr ise Fund, 561 U.S. a t  501 (emphasis of controlling 

added) (quot ing The Federa list No. 51, a t  349 (J ames Madison) 

(J . Cooke ed. 1961); J ames Madison (J une 8, 1789), 1 Anna ls of 

Cong. 463).  

Congress’s for -cause removal protect ion  for  the CFPB 

Director  unconst itu t iona lly encroaches on  the president ’s 
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const itu t ional au thor ity—and obliga t ion—to cont rol those who 

execute the laws.  

I I . “TH E ” E XE CUTIVE  P OWE R  IS VE STE D IN “A” P R E SIDE NT 

WH O “SH ALL TAKE  CAR E  TH AT TH E  LAWS BE  F AITH F ULLY 

E XE CUTE D” 

A. Th e  P r es id e n t —a n d  On ly  t h e  P r e s id e n t —Is  
Au t h or ize d  a n d  Ob liga t e d  To “t a k e  Ca r e  t h a t  
t h e  la w s b e  fa it h fu lly  e xe cu t e d ” 

The Const itu t ion  vest s power  in  three branches—and in  

th ree branches only. U.S. Const . a r t . I, § 1; a r t . II, § 1; a r t . III, 

§ 1. See Steven G. Calabresi & Saikr ishna  B. Prakash , The 

President’s Power  to Execute the Laws, 104 Yale L.J . 541, 566 

(1994) (“Only the three specifica lly named branches a re a llowed. 

Indeed, each of the fir st  three ar t icles orda ins and establishes 

one branch or  inst itu t ion  and then very carefully descr ibes how 

it s officers a re to be selected and what  powers they a re to 

have.”); David P. Curr ie, The Distr ibution  of Powers a fter  

Bowsher , 1986 Sup. Ct . Rev. 19, 35 (“The Const itu t ion 

recognizes only three kinds of federa l powers: legisla t ive, 

execut ive, and judicia l.”).  
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“The” execut ive power  is vested in  “a” single “President  of 

the United Sta tes of Amer ica .” U.S. Const . a r t . II, § 1. See 

Calabresi & Prakash , supra , a t  568–69 (“Ar t icle II’s vest ing of 

the President  with  a ll of the ‘execut ive Power’ give[s] h im 

cont rol over  a ll federa l governmenta l powers tha t  a re neither  

legisla t ive nor  judicia l[.]”). And th is president  “sha ll t ake Care 

tha t  the Laws be fa ithfu lly executed[.]” U.S. Const . a r t . II, § 3. 

The president  is thus “both empowered and obliged” to do so. 

Akhil Reed Amar , Some Opinions on  the Opinion Cla use, 82 Va. 

L. Rev. 647, 658 (1996). 

B . To “Ta k e  Ca r e ” Th a t  t h e  La w s  Be  F a it h fu lly  
E xe cu t e d , t h e  P r e s id e n t  Mu s t  H a ve  Age n t s—
E xe cu t ive -Br a n ch  “Office r s  of t h e  Un it e d  
S t a t e s”—Wh ose  Offices  Ar e  Lod ge d  in  t h e  
E xe cu t ive  Br a n ch  

1. Th e  Con s t i t u t ion  Con t em p la t e s  
P r es id e n t ia l Ass is t a n t s  

The president  is not  required to persona lly execute a ll of 

the laws; ra ther , the president  must  “take Care” tha t  the laws 

be (fa ithfu lly) executed. U.S. Const . a r t . II, § 3. As George 

Washington explained, because it  is “‘impossib[le] tha t  one man 
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should be able to per form a ll the great  business of the Sta te,’ the 

Const itu t ion  provides for  execu t ive officer s to ‘assist  the 

supreme Magist ra te in  discharging the dut ies of h is t rust .’” 

30 Writings of George Wa shington 334 (J ohn C. Fit zpat r ick ed., 

1939) (quoted in  Free Enterpr ise Fund, 561 U.S. a t  483). See 

Myers, 272 U.S. a t  117 (“[T]he President  a lone and una ided 

could not  execute the laws. He must  execute them by the 

assist ance of subordina tes.”).  

Thus while congress wr it es the laws and creates offices for  

their  administ ra t ion , Buckley v. Va leo, 424 U.S. 1, 138–39 

(1976), the actua l administ ra t ion  of the laws is left  to the 

president  a lone: “Legisla t ive power , as dist inguished from 

execut ive power , is the author ity to make laws, [] not  to enforce 

them or  appoint  the agents charged with the duty of such 

enforcement . The la t ter  are execut ive funct ions.” Id . a t  139 

(in terna l quota t ion  marks and cit a t ion  omit t ed). As Hamilton 

noted, the “administ ra t ion  of government  … is limited to 

executive deta ils, and fa lls peculia r ly with in  the province of the 
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executive depar tment .” The Federa list No. 72, a t  486 (Alexander  

Hamilton) (J . Cooke ed., 1961) (emphasis added).  

2. E xe cu t ive  Office r s  Wor k  in  t h e  E xe cu t ive  
Br a n ch  a n d  Ar e  Su b or d in a t e  t o  t h e  
P r es id e n t  

To repea t  br iefly, the Const itu t ion vest s the execut ive 

power  exclusively in  the president ; and so tha t  the president  can 

exercise h is power  and duty to see tha t  the laws are fa ithfu lly 

executed, he must  have officers to assist  h im. See Calabresi & 

Prakash , supra , a t  593 (Without  “infer ior  execut ive officers and 

depar tments[,]” the “vast  major ity of federa l laws would go 

unexecuted and the President  would be without  advice and help 

as he sought  to car ry out  h is const itu t ional powers and dut ies.”).  

Therefore, these execut ive officers, who car ry out  some 

por t ion of the president ’s execut ive power , are and must  be 

agent s of the president—and “of no one else.” J ohn Harr ison, 

Addition  by Subtra ction , 92 Va . L. Rev. 1853, 1862 (2006) 

(emphasis added). See a lso The Federa list No. 72, a t  487 

(Alexander  Hamilton) (J . Cooke ed., 1961) (The “persons . . . to 
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whose immediate management  these different  [execut ive] 

mat ters a re commit ted ought  to be considered as assist an t s or  

deput ies to the chief magist ra te ….”); Gouverneur  Morr is 

(J u ly 19, 1787), 2 Far rand, Records of the Federa l Convention  of 

1787 a t  53–54 (“There must  be cer ta in  grea t  officers of Sta te; a  

minister  of finance, of war , of foreign  affa ir s &c. These he 

presumes will exercise their  funct ions in  subordina tion  to the 

Execut ive . . .. Without  these ministers the Execut ive can do 

nothing of consequence.”) (emphasis added).  

If these officers “were agent s of someone else, tha t  

someone else would have the execut ive power , or  some share of 

it .” Harr ison, supra , a t  1862. But  the Const itut ion  did not  vest  

anyone else but  the president  with  “[t ]he” execut ive power . U.S. 

Const . a r t . II, § 1. See Neomi Rao, Remova l: Necessa ry a nd 

Sufficient for  Presidentia l Control, 65 Ala . L. Rev. 1205, 1213 

(2014) (The Execut ive Vest ing Clause “implies tha t  a ll 

administ ra t ive powers tha t  a re not  exercises of the legisla t ive 
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and judicia l powers a re with in the execut ive branch and 

therefore must  be with in  the cont rol of the President [.]”). 

Accordingly, the administ ra t ive power  “must  be a  subset  

of the President ’s ‘execut ive Power’ and not  of one of the other  

two t radit iona l powers of government .” Calabresi & Prakash , 

supra , a t  569 (footnote omit t ed).  

3. Su m m in g Up   

 (1) The president—and only the president—is author ized 

and obliga ted to “take Care” tha t  the laws be fa ithfu lly executed, 

(2) the president  cannot  persona lly execute a ll of the laws and 

must  therefore have assist ance, and (3) the individua ls who 

assist  the president  in  the execut ion  (administ ra t ion) of the 

laws—i.e., the execut ive3 “officers of the United Sta tes”—are 

par t  of the Execut ive Branch and subordinate to the president . 

                                                 
3 The Const itu t ion  a lso provides for  legisla t ive and judicia l officers. U.S. 
Const . a r t . II, § 2. But  those officers a re employed in  the legisla t ive and 
judicia l branches, respect ively. That  is, legisla t ive and judicia l officers, like 
execut ive-branch  officers, a re housed with in  their  respect ive branches—
and only in  their  respect ive branches. And outside of the appoin tment  
power , the president  is not  vested with any power  to cont rol the agents of 
the other  two branches.  
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C . To F a i t h fu l ly E xe cu t e  t h e  La w s, t h e  P r e s id en t  
Mu st  H a ve  Con t r o l Ove r  H is Office r s—By 
R e m ova l, I f Ne cessa r y 

The president ’s exclusive author ity and obligat ion  to “take 

Care tha t  the laws be fa ithfully executed” require tha t  the 

president  have sufficient  cont rol over  h is agent s. Tradit iona lly, 

the president ’s cont rol was effected through h is power  to remove 

execut ive officers a t -will. See Free Enterpr ise Fund, 561 U.S. 

a t  483 (“Since 1789, the Const itut ion  has been understood to 

empower  the President  to keep these officers accountable—by 

removing them from office, if necessary.”) (cit ing Myers, 272 U.S. 

52).  

Although not  expressly provided for  in  the Const itu t ion , 

the president ’s removal power  has long been  considered a  

necessary incident  of the execut ive power  vested exclusively in  

the president . See Myers, 272 U.S. a t  163–64 (“[A]r t icle 2 grant s 

to the President  the execut ive power  of the government—i.e., 

the genera l administ ra t ive cont rol of those execut ing the laws, 

including the power  of appointment  and removal of execut ive 
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officers—a conclusion  confirmed by h is obligat ion  to take care 

tha t  the laws be fa ithfully executed[.]”). 

As noted above, “the execut ive author ity, with few 

exceptions, is to be vested in  a  single magist ra te.” The Federa list 

No. 69, a t  462 (Alexander  Hamilton) (J . Cooke ed., 1961) 

(emphasis added). The except ions a re explicit ly ident ified in  the 

Const itu t ion . See id . (ident ifying except ions, including the 

president ’s power , with  the a dvice and consent of the sena te, to 

make t reat ies). Therefore, when “t radit iona l execut ive power  

was not  ‘expressly t aken away, it  remained with the President .’” 

Free Enterpr ise Fund, 561 U.S. a t  492 (emphasis added) 

(quot ing Let t er  from J ames Madison to Thomas J efferson 

(J une 30, 1789), in  16 Documenta ry History of the F ir st Federa l 

Congress 893 (2004)). 

 “Under  the t radit ional default  ru le, [the] removal [power] 

is incident  to the power  of appointment .” Free Enterpr ise Fund, 

561 U.S. a t  509 (cit a t ions omit ted).  
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Again , Congress may have the power  to establish 

administ ra t ive agencies but , according to the Supreme Cour t , 

Congress cannot  rest r ict  the president ’s execut ive power  of 

removal and thereby “reduce the Chief Magist ra te to a  ca joler -

in-chief.” Free Enterpr ise Fund, 561 U.S. a t  502. See id. a t  500 

(“Congress has plenary cont rol over  the sa la ry, dut ies, and even 

existence of execut ive offices. Only president ia l oversight  can  

counter  it s influence.”); id . a t  499 (Congress has the “power  to 

create a  vast  and var ied federal bureaucracy[],” but  the 

“Const itu t ion  requires tha t  a  President  chosen by the ent ire 

Nat ion  oversee the execut ion of the laws.”). See a lso id . a t  516 

(Breyer , J ., dissent ing) (The separa t ion-of-powers “pr inciple, 

a long with  the inst ruct ion in  Art icle II, § 3 that  the President  

‘sha ll t ake Care tha t  the Laws be fa ithfu lly executed,’ limit s 

Congress’ power  to st ructure the Federa l Government .”) 

(cit a t ions omit t ed); Ca labresi & Prakash , supra , a t  581 (“Once 

created, these agencies and officers execut ing federa l law must  

reta in  the President ’s approva l and be subject  to president ia l 
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super in tendence if they are to cont inue to exercise ‘the execut ive 

Power .’”). 

In  shor t , the president  is “both  empowered and obliged” to 

t ake care tha t  the laws be fa ithfully executed, Amar, supra , 

a t  658; to exercise th is power  a nd meet th is obliga tion , the 

president  must  have sufficient  cont rol over  h is administ ra t ion—

through the a t -will removal power , if necessary. 

D. Th e  P r es id e n t ’s  Con t r o l Ove r  H is  
Ad m in is t r a t ion  Ma k e s  t h e  P r es id e n t  
Accou n t a b le  for  t h e  F a it h fu l E xecu t ion  of t h e  
La w s—a n d  Th e r e b y H e lp s  To Secu r e  
In d ivid u a l Lib e r t y  

The president ’s (necessary) delega t ion  of execut ive power  

to h is agent s involves a  r isk, since the “diffusion  of power  car r ies 

with  it  a  diffusion  of accountability.” Free Enterpr ise Fund, 561 

U.S. a t  497. This r isk, though, is t empered by the president ’s 

const itu t ionally der ived cont rol over  h is administ ra t ive agent s.  

The Const itu t ion “tha t  makes the President  accountable 

to the people for  execut ing the laws a lso gives h im the power  to 

do so. That  power  includes, as a  genera l mat ter , the author ity to 
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remove those who assist  h im in  car rying out  h is dut ies.” Free 

Enterpr ise Fund, 561 U.S. a t  513–14. Without  the removal 

power , the president  “could not  be held fu lly accountable for  

discharging h is own responsibilit ies; the buck would stop 

somewhere else[,]” and th is “diffusion  of author ity ‘would 

great ly diminish  the in tended and necessary responsibility of 

the chief magist ra te h imself.’” Id . a t  514 (quot ing The Federa list 

No. 70, a t  478 (Alexander  Hamilton) (J . Cooke ed., 1961)). 

The Const itu t ion  was designed to ensure that  “those who 

a re employed in  the execut ion  of the law will be in  their  proper  

situa t ion, and the cha in  of dependence be preserved; the lowest  

officers, the middle grade, and the h ighest , will depend, as they 

ought , on the President , and the President  on  the community.” 

J ames Madison (J une 17, 1789), 1 Anna ls of Cong. 499. 

The president  is “the only democrat ica lly elected officia l 

[with in the Execut ive Branch],” and “the polit ica l accountability 

of h is subordina tes depends on their  accountability to the 

President .” Neomi Rao, A Modest Proposa l: Abolish ing Agency 
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Independence in  Free Enterpr ise Fund v. PCAOB, 79 Fordham 

L. Rev. 2541, 2552 (2011) (cit ing Free Enterpr ise Fund, 561 U.S. 

a t  497–98 (quot ing The Federa list No. 72, a t  487 (Alexander  

Hamilton) (J . Cooke ed., 1961))). 

The people do not  vote for  administ ra tors—they “instead 

look to the President  to guide the ‘assist ant s or  deput ies . . . 

subject  to h is super in tendence.’” Free Enterpr ise Fund, 561 U.S. 

a t  497–98 (quot ing The Federa list No. 72, a t  487 (Alexander  

Hamilton) (J . Cooke ed., 1961)). As J ust ice Scalia  expla ined, the 

president  is “direct ly dependent  on  the people, and since there 

is only one President , he is responsible. The people know whom 

to blame . . ..” Morr ison v. Olson, 487 U.S. 654, 729 (1988) 

(Sca lia , J ., dissent ing). See a lso J ames Madison (J une 16, 1789), 

1 Anna ls of Cong. 462 (The “first  Magist ra te should be 

responsible for  the execut ive depar tment ; so far  therefore as we 

do not  make the officers who are to a id h im in  the dut ies of that  

depar tment  responsible to h im, he is not  responsible to h is 

count ry.”). 
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In  shor t , the president  “cannot  ‘t ake Care tha t  the Laws 

be fa ithfu lly executed’ if he cannot  oversee the fa ithfu lness of 

the officers who execute them.” Free Enterpr ise Fund, 561 U.S 

a t  484. 

I I I . TH E  STR UCTUR E  OF  TH E  CF P B 
VIOLATE S AR TICLE  I I  OF  TH E  CONSTITUTION 
AND TH E  CONSTITUTION’S SE P AR ATION OF  P OWE R S 

The st ructure of the CFPB br ings these concerns in to 

focus. As descr ibed above, Congress established a  uniquely 

powerfu l and independent  administ ra t ive agency. See PHH 

Corp., 881 F .3d a t  165 (Kavanaugh, J ., dissent ing) (Before the 

CFPB, “[n]o independent  agency exercising substant ia l 

execut ive author ity has ever  been headed by a  single person.”).  

And just  as the Supreme Cour t  has never  approved a  

mult i-level for -cause removal protect ion, see Free Enterpr ise 

Fund, 561 U.S. a t  495 (“The [unconst itu t iona l] result  is a  Board 

tha t  is not  accountable to the President , and a  President  who is 

not  responsible for  the Board.”), the Supreme Cour t  has never  

approved a  for -cause removal protect ion  for  a  single head of an 
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“independent” agency. See PHH Corp., 881 F.3d a t  165 

(Kavanaugh, J ., dissent ing). 

In  h is dissent , J udge Kavanaugh exhaust ively discussed 

the point s above, focusing on h istor ical pract ice (which  the 

Supreme Cour t  has “repeatedly emphasized” in  th is context ); 

the importance of liber ty in  the Separa t ion  of Powers ana lysis; 

and the dangers of congressiona l in ter ference in  the president ’s 

author ity over  the Execut ive Branch. See PHH Corp., 881 F .3d 

a t  164–98 (Kavanaugh, J ., dissent ing). See a lso CFPB v. RD 

Lega l Funding, LLC, No. 17-cv-890 (LAP), 2018 WL 3094916, a t  

*35 (S.D.N.Y. J une 21, 2018) (adopt ing Sect ions I-IV of J udge 

Kavanaugh’s dissent  in  PHH Corp., “where, based on 

considera t ions of h istory, liber ty, and president ia l au thor ity, 

[he] concluded that  the CFPB ‘is unconst itu t iona lly st ructured 

because it  is an independent  agency tha t  exercises substant ia l 

execut ive power  and is headed by a  single Director .’”) (quot ing 

PHH Corp., 881 F .3d a t  198) (Kavanaugh, J ., dissent ing))). 
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Accordingly, the Supreme Court ’s decisions in  Humphrey’s 

Executor  v. United S ta tes, 295 U.S. 602 (1935), and it s progeny 

do not support  the st ructure of the CFPB. Those cases hold that  

the president ’s removal power  may be rest r icted when an  agency 

is headed by mult iple commissioners or  board members. See 

PHH Corp., 881 F.3d a t  165 (Kavanaugh, J ., dissen t ing). The 

mult i-member  agencies do not  present  the same threa t  to 

individua l liber ty as the CFPB does because they “do not  

concent ra te a ll power  in  one unaccountable individual, but  

instead divide and disperse power  across mult iple 

commissioners or  board members.” Id. The “mult i-member  

st ructure thereby reduces the r isk of a rbit ra ry decisionmaking 

and abuse of power , and helps protect  individua l liber ty.” Id .4 

                                                 
4   CFPB’s act ions in  the PHH case provide a  t extbook example of the threa t  
of a rbit ra ry ru lings—novel in terpreta t ions of sta tu tory language (cont ra ry 
to longstanding in terpreta t ion), unprecedented pena lt ies, and unila tera l 
act ion .  

In  tha t  case, the CFPB in it ia ted an  administ ra t ive-enforcement  act ion  
in  J anuary 2014, accusing PHH of viola t ing the Real Esta te Set t lement  
Pract ices Act  (RESPA), which  bans kickbacks tha t  a re used to refer  
business involving a  “rea l esta te set t lement  service.” 12 U.S.C. § 2607(a ). 
PHH provided mor tgage loans and refer red borrowers to mor tgage lenders 
who purchased reinsurance from a  company tha t  PHH owned. As a  resu lt , 
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Accordingly, the unique and unprecedented st ructure of 

the CFPB viola tes Ar t icle II and the Separa t ion  of Powers. 

                                                 
PHH received pa r t  of the reinsurance premiums. This type of a r rangement  
(refer r ing business to a  “capt ive” reinsurer ), however , had long been 
approved by the Depar tment  of Housing and Urban Development  (HUD), 
so long as reinsurance premiums did not  exceed market  ra tes. PHH Corp. 
v. CFPB, 839 F.3d 1, 10–11 (D.C. Cir . 2016), reinsta ted  in  r eleva nt pa r t, 
881 F .3d 75 (D.C. Cir . 2018) (en  banc). In  a  Recommended Decision , an 
administ ra t ive-law judge (ALJ ) concluded tha t  PHH had viola ted RESPA 
because, he sa id, the reinsurance premiums exceeded market  ra tes. PHH 
Corp., 881 F .3d a t  82. The ALJ  recommended an  order  of disgorgement  in  
the amount  of $6.4 million . Id .  

The CFPB Director  r eviewed the ALJ ’s recommenda t ion . PHH Corp., 
881 F.3d a t  82. The Director  ignored HUD’s long-standing in terpreta t ion  
of RESPA and a lso decla red tha t  RESPA’s three-year  sta tu te of limita t ions 
applied only in  cour t , not  in  administ ra t ive-enforcement  act ions. Based on  
these novel in terpreta t ions, the Director  found a ddit iona l RESPA 
viola t ions and increased the disgorgement  amount  to $109 million . PHH 
Corp., 839 F .3d a t  11–12.  

Three years a fter  the CFPB init ia ted it s act ion  against  PHH, a  panel of 
the D.C. Circuit  vaca ted the Director ’s order . PHH Corp., 839 F .3d 1. 
According to the panel, the CFPB’s “newly min ted” reading of RESPA 
(1) “disca rded HUD’s longstanding in terpreta t ion[,]” and misin terpreted 
RESPA and (2) viola ted “bedrock due process pr inciples by retroa ctively 
applying it s new in terpreta t ion” aga inst  PHH. Id . a t  11–12, 41–49. The 
panel fur ther  held tha t  the th ree-year  sta tu te of limita t ions applied to 
administ ra t ive proceedings as well a s cour t  act ions. Id . a t  50–55.  

The case was then  hea rd by the en  ba nc D.C. Circu it , which  a ffirmed 
the panel’s in terpreta t ion  of RESPA and it s applica t ion to PHH. PHH 
Corp., 881 F .3d a t  83.  

In  sum, the Director—unila tera lly and outside of the t radit iona l APA 
requirements for  ru le-making—adopted new in terpreta t ions of RESPA 
and it s sta tu te of limita t ion . His in terpreta t ions upended well-set t led law 
and would have resu lted in  an  increased disgorgement  order  of $109 
million  (fa r  above the ALJ ’s $6.4 million  order). The Director ’s er rors were 
corrected only a ft er  four  years of lit iga t ion and appea ls—by a  pa r ty tha t  
had the resources to figh t .   
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Because of the for -cause removal protect ion for  the CFPB 

director , the “President  is st r ipped of the power  [the Supreme 

Cour t ’s] precedents have preserved, and h is ability to execute 

the laws—by holding h is subordina tes accountable for  their  

conduct—is impaired.” Free Enterpr ise Fund, 561 U.S. a t  496. 

“By grant ing the [CFPB] execut ive power  without  the 

Execut ive’s oversight , [the Dodd-Frank] Act  subver t s the 

President ’s ability to ensure tha t  the laws are fa ithfu lly 

executed—as well as the public’s ability to pass judgment  on  h is 

effor t s. The Act ’s rest r ict ions a re incompat ible with  the 

Const itu t ion’s separa t ion  of powers.” Id . a t  498. 

CONCLUSION 

The CFPB’s st ructure present s an  unprecedented 

viola t ion  of the Const itu t ion’s Separa t ion  of Powers. It  is the 

J udicia ry’s responsibility to ensure that  t he branches st ay 

      Case: 18-60302     Document: 00514546193 Page: 37 Date Filed: 07/09/2018



- 31 - 

with in  their  const itut iona lly prescr ibed roles.5 This Cour t  

should therefore a ffirm the vested power  of the president  to 

“appoint [], oversee[], and control[] those who execute the laws.” 

J ames Madison (J une 8, 1789), 1 Anna ls of Cong. 463 (emphasis 

added). The dist r ict  cour t ’s decision should be reversed. 

 DATED: J u ly 9, 2018. 

Respect fu lly submit ted, 
 
OLIVER J . DUNFORD 
WENCONG FA 
Pacific Lega l Foundat ion  
 
 
    s/ Oliver  J . Dunford   
       OLIVER J . DUNFORD 

 
Attorney of Record  for  Amicus 
Cur ia e Pa cific Lega l Founda tion

 
 

 

                                                 
5 As Chief J ust ice Rober t s has noted, “[p]reserving the separa t ion of powers 
is one of th is Cour t ’s most  weighty responsibilit ies.” Wellness In t’l Network, 
Ltd . v. Sha r if, 135 S. Ct . 1932, 1954 (2015) (Rober t s, C.J ., dissen t ing). See 
id . a t  1955 (ident ifying cases in  which  the Supreme Cour t  had “inva lida ted 
execut ive act ions tha t  encroach  upon the power  of the Legisla ture, . . . 
legisla t ive act ions tha t  invade the province of the Execut ive, . . . and 
act ions by either  branch  tha t  t rench  upon the ter r itory of the J udicia ry.”) 
(cit a t ions omit ted). 
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INTE R E ST OF  TH E  AMICUS  CUR IAE 1 

The Chamber  of Commerce of the United Sta tes of Amer ica  is the 

wor ld’s la rgest  business federa t ion . It  represents 300,000 direct  members 

and indirect ly represents the in terests of more than  3 million  companies 

and professiona l organiza t ions of every size, in  every indust ry sector , and 

from every region  of the count ry. An  impor tan t  funct ion  of the Chamber  is 

to represen t  the in terest s of it s members in  mat ters before Congress, the 

Execut ive Branch , and the cour t s. To tha t  end, the Chamber  regu la r ly 

files a micus cur ia e br iefs in  cases tha t  ra ise issues of concern  to the na-

t ion’s business community. 

INTR ODUCTION AND SUMMAR Y OF  AR GUME NT 

The Consumer  F inancia l Protect ion  Bureau  is un ique: 

 it s broad regu la tory au thor ity is concen t ra ted in  a  single Direc-

tor—the “head of the Bureau” (12 U.S.C. § 5491(b)(1))—who 

single-handedly decides whether  to br ing enforcement  act ions, 

adjudica tes administ ra t ive enforcement  act ions, and issues 

regu la t ions (id . §§ 5512(b)(1), 5563(a))—and has exclusive au-

                                        
1  Defendants-Appellan ts consen ted to the filing of th is br ief; P la in t iff-
Appellee did not  consen t  bu t  will not  oppose a micus’ mot ion  for  leave to 
file the br ief. No counsel for  a  par ty au thored th is br ief in  whole or  in  par t , 
and no person  other  than  a micus, it s members, and it s counsel made a  
monetary cont r ibut ion  to fund the prepara t ion  or  submission  of the br ief. 

      Case: 18-60302      Document: 00514546876 Page: 8 Date Filed: 07/09/2018



 

2 

thor ity to appoin t  h is Deputy and a ll other  Bureau  sta ff (id . 

§§ 5491(a)(5)(A), 5493(a)(1)(A));2 

 the Director  may be removed by the President  on ly for  “ineffi-

ciency, neglect  of du ty, or  malfeasance in  office” (12 U.S.C. 

§ 5491(c)(3));  

 the Bureau’s ru lemaking and adjudica tory au thor ity extends 

broadly th roughout  the economy, a ffect ing numerous types of 

businesses in  addit ion  to financia l services companies—“the 

Director  unila tera lly implements and enforces 19 federa l con-

sumer  protect ion  sta tu tes, cover ing everyth ing from home fi-

nance to student  loans to credit  cards to banking pract ices” 

(PHH Corp. v. Consumer  F in . Protection  Burea u , 881 F .3d 75, 

165 (D.C. Cir . 2018) (Kavanaugh, J . dissen t ing); and 

 the Director  may spend near ly $650 million  dolla rs each  year  

without  seeking or  obta in ing the approva l of Congress and the 

Presiden t . (The Bureau  is funded by per iodic t ransfers of mon-

ey from the Federa l Reserve in  amounts “determined by the 

Director  to be reasonably necessary” to fund the Bureau’s op-

                                        
2  The Bureau  is loca ted with in  the Federa l Reserve as an  organ iza t iona l 
mat ter , bu t  the Federa l Reserve Board is expressly precluded from review-
ing any act ion  of the Director . See 12 U.S.C. § 5492(c). 
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era t ions, limited by a  sta tu tory cap tha t  in  fisca l year  2017 is 

$646.2 million . 12 U.S.C. § 5497(a)(1), (a )(2); see a lso CFPB, 

The CFPB stra tegic pla n , budget a nd  per forma nce pla n  a nd  re-

por t 9 (Feb. 2016), h t tps://goo.gl/Rk5zue.)  

Most  other  independent  regu la tory agencies are headed by bipar t i-

san , mult i-member  bodies3; when  a  depar tment  or  agency is headed by a  

single individua l, tha t  person  a lmost  a lways serves a t  the pleasure of the 

President ; and most  components of the federa l government  (including 

Congress and the Office of the President ) must  obta in  spending au thor ity 

th rough  annual appropr ia t ions laws.  

                                        
3  See, e.g., 7 U.S.C. § 2(a )(2)(A) (Commodity Fu tures Trading Commission  
composed of five Commissioners, with  no more than  three from any polit i-
ca l par ty); 12 U.S.C. § 241 (Federa l Reserve System headed by seven-
member  Board of Governors); id . § 1752a(b)(1) (Nat iona l Credit  Union  
Administ ra t ion  headed by three-member  bipar t isan  board); id . 
§ 1812(a)(1) (Federa l Deposit  Insurance Corpora t ion headed by five-
member  board); 15 U.S.C. § 41 (Federa l Trade Commission  composed of 
five bipar t isan  Commissioners); id . § 78d(a) (Secur it ies and Exchange 
Commission  composed of five bipar t isan  Commissioners); id . § 2053(a) 
(Consumer  Product  Sa fety Commission  composed of five Commissioners); 
42 U.S.C. § 7171(b)(1) (Federa l Energy Regula tory Commission  composed 
of five bipar t isan  Commissioners); 47 U.S.C. § 154(a) (Federa l Communi-
ca t ions Commission  composed of five bipar t isan  Commissioners). See gen-
era lly PHH Corp. v. Consumer  F in . Protection  Burea u , 881 F .3d 75, 173 
(D.C. Cir . 2018) (Kavanaugh, J . dissen t ing). 
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There a re a  few except ions to each  of these genera liza t ions—for  ex-

ample, other  government  ent it ies funded outside the appropr ia t ions pro-

cess. But  no other  federa l agency with the power  to regu la te pr iva te par -

t ies—let  a lone the broad regula tory, prosecu tor ia l, and adjudica tory au-

thor ity exercised by the Bureau’s Director—is headed by a  single individu-

a l who may be removed on ly for  cause and who can  spend funds without  

obta in ing an  annua l appropr ia t ion .   

Tha t  unprecedented st ructure viola tes the Const itu t ion . It  conflict s 

fundamenta lly with  the self-governance pr inciple on  which  the Const itu -

t ion  rest s, and the absence of any h istor ica l precedent  in  our  h istory for  a  

federa l agency with  the Bureau’s st ructure and regula tory power  provides 

st rong addit iona l evidence of it s unconst itu t iona lity. Three members of the 

D.C. Circu it  dissen ted from tha t  cour t ’s en  banc holding and concluded 

tha t  the Bureau’s st ructure viola tes the Const itu t ion ,4 as has a  dist r ict  

cour t  in  the Southern  Dist r ict  of New York.5 Th is Cour t  should do the 

same. 

                                        
4   See PHH, 881 F .3d a t  164 (Henderson , J ., dissen t ing); id . a t  198 
(Kavanaugh , J ., joined by Randolph , J ., dissent ing). 
5   See Consumer  F in . Prot. Burea u  v. RD Lega l Funding, LLC, 2018 
WL 3094916, a t  *35 (S.D.N.Y. J une 21, 2018) (holding tha t  the Director ’s 
for -cause remova l protect ion  was not  severable from the rest  of the sta tu te 
and inva lida t ing the whole of Tit le X of the Dodd-Frank Act ). 
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The Bureau’s lack of accountability has caused harm to the commu-

nity tha t  it  regu la tes vir tua lly from the Bureau’s crea t ion . Unanswerable 

to the Presiden t  or  to Congress, the Bureau  has pursued enforcement  ac-

t ions tha t  exceed it s jur isdict ion  and issued vague regula tory pronounce-

ments tha t  maximize it s own au thor ity while denying businesses the cer -

ta in ty they need to opera te. It  is impera t ive for  th is Cour t  to provide a  

permanent  check on  such  abuses by holding tha t  the Bureau’s insu la t ion  

from polit ica l cont rol is unconst itu t iona l. 

AR GUME NT 

I . TH E  BUR E AU’S STR UCTUR E  VIOLATE S TH E  CONSTITU-
TION. 

The Bureau’s unprecedented st ructure viola tes the Const itu t ion  in  

two separa te, bu t  rela ted, ways. F irst, the complete insu la t ion  of the Bu-

reau  from accountability to cit izens’ elected representa t ives (the President  

and Congress) for  the Director ’s en t ire five-year  t erm is inconsisten t  with  

the Const itu t ion’s fundamenta l pr inciple of self-governance. Second, the 

gran t  of broad power  to a  single Director  unaccountable to the Presiden t  

viola tes basic separa t ion-of-powers pr inciples. The Supreme Cour t  has re-

pea tedly looked to h istory in  const ru ing the Const itu t ion’s st ructura l pro-

tect ions, and these conclusions a re therefore bolstered by the complete ab-
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sence of any h istor ica l precedent  for  a  federa l agency resembling the Bu-

reau . 

A. Th e  Bu r e a u  Is  Not  Accou n t a b le  To  Th e  E le c t e d  Br a n ch e s  
Of Gove r n m e n t . 

“Our  Const itu t ion  was adopted to enable the people to govern  them-

selves, through  their  elected leaders.” Free Enterpr ise Fund v. Pub. Co. Ac-

counting Oversight Bd., 561 U.S. 477, 499 (2010). It  embodies “tha t  honor-

able determina t ion  which  an imates every vota ry of freedom, to rest  a ll our  

polit ica l exper iments on  the capacity of mankind for  self-government .” The 

Federa list  No. 39 (J ames Madison) (Lillian  Goldman Law Libra ry, 2008), 

h t tp://avalon .law.ya le.edu/18th_century/fed39.asp; see a lso, e.g., P rovi-

dence Ba nk v. Billings, 29 U.S. (4 Pet .) 514, 548 (1830) (“The power  of self 

government  is a  power  absolu te and inheren t  in  the people.”). 

For  tha t  reason , a ll “legisla t ive Powers” of the federa l government  

a re “vested in  a  Congress of the United Sta tes,” consist ing of the people’s 

elected Representa t ives and Sena tors. U.S. Const . Ar t . I, § 1. And “[t ]he 

execut ive Power” is “vested in  a  President  of the United Sta tes” (Ar t . II, 

§ 1), who is “chosen  by the en t ire Nat ion” (Free Enterpr ise Fund, 561 U.S. 

a t  499). Confer r ing legisla t ive and execu t ive au thor ity direct ly, and solely, 

on  the represen ta t ives chosen  by the people is essent ia l for  accountability 
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to the people—and therefore to the self-government  on  which  the const itu-

t iona l st ructure rest s.  

Tha t  is because “[t ]he diffusion  of power  car r ies with  it  a  diffusion  of 

accountability,” which  “subver t s . . . the public’s ability to pass judgment  

on” the effor t s of those whom they elect . Free Enterpr ise Fund, 561 U.S. a t  

497-98; see a lso id . a t  498 (“[w]ithout  a  clear  and effect ive cha in  of com-

mand, the public cannot  ‘determine on whom the blame or  the punishment  

of a  pernicious measure, or  ser ies of pern icious measures ought  rea lly to 

fa ll’” (quot ing The Federa list  No. 70, p. 476 (Alexander  Hamilton) (J . 

Cooke ed. 1961)).  

The Bureau’s st ructure was expressly in tended to ach ieve the oppo-

site resu lt : unprecedented insu la t ion  of the Director ’s act ions from cont rol 

by Congress or  the President . Tha t  insu la t ion  viola tes the Const itu t ion . 

To begin  with , the Director ’s au thor ity is ext remely broad. It  extends 

to any person  or  business who engages in  any of t en  specified act ivit ies 

tha t  a re common throughout  the economy, as well as service providers to 

such  businesses.6 And the Director  may in it ia te enforcement  act ions; ad-

judica te enforcement  act ions brought  administ ra t ively; and issue regu la -

                                        
6  See, e.g., 12 U.S.C. §§ 5481(15) & (26), 5514, 5531, 5536. The sta tu te’s 
exempt ions (see id . § 5517) a re qu ite nar row. 
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t ions—not  just  under  the Dodd-Frank Act  bu t  a lso under  eighteen  other  

federa l laws.  

The Director ’s exercise of th is broad au thor ity is not  subject  to any of 

the mechanisms for  accountability to the people’s elected representa t ives 

tha t  apply to other  agencies. Most  per t inen t ly, the Presiden t  may not  re-

move the Director  a t  will to ensure the implementa t ion  of h is policy pr ior i-

t ies, and Congress may not  use it s “power  of the purse” to circumscr ibe the 

Director ’s exercise of h is au thor ity. (The Framers recognized the im-

por tance of the appropr ia t ions power  to ensur ing accountability to the 

people: “[t ]h is power  over  the purse may, in  fact , be regarded as the most  

complete and effectua l weapon with  which  any const itu t ion  can  a rm the 

immedia te represen ta t ives of the people,” because those representa t ives 

“cannot  only refuse, bu t  they a lone can  propose, the supplies requisit e for  

the suppor t  of government .”) The Federa list  No. 58 (J ames Madison) 

(Lillian  Goldman Law Library, 2008), h t tp://ava lon .law.ya le.edu/

18th_cen tury/fed58.asp. 

The major ity opin ion  of the divided en  banc D.C. Circu it  in  PHH, on 

which  the dist r ict  cour t  relied, dismissed any concerns about  the Director ’s 

removal protect ion  and the agency’s budgeta ry independence. The cour t  

there held tha t  these two fea tures of the Bureau  a re each  “unproblemat ic” 
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in  isola t ion  and concluded tha t  they do not  “amplify each  other  in  a  const i-

tu t iona l way” because they insu la te the Bureau  from differen t  branches of 

government  (the Presiden t  and Congress respect ively). PHH, 881 F .3d a t  

96. But  tha t  is precisely the problem: the Bureau’s unprecedented insu la -

t ion  from both  of the polit ica l branches of government  give it  a  degree of 

power  and au tonomy tha t  is unknown in  administ ra t ive law.7 

And in  any event , the fea tures tha t  cont r ibute to the Bureau’s lack of 

accountability go beyond merely the Director ’s removal protect ion  and the 

agency’s budgeta ry independence. Any pena lt ies and fines collected by the 

Bureau  a re deposited in to a  separa te account  and, if not  used to compen-

sa te a ffected consumers, may be expended by the Director—without  any 

                                        
7  The PHH major ity cited the Federa l Reserve and the Office of the 
Comptroller  of the Currency (“OCC”) as examples of agencies with  heads 
who a re removable on ly for  cause and who have budgeta ry au tonomy. 881 
F .3d a t  96. But  the fea tures of the Federa l Reserve—which  in  any event  
makes policy th rough  a  mult imember  board and not  a  single individua l—
“reflect  [it s] un ique funct ion  . . . with  respect  to monetary policy” and offer  
no precedent  for  crea t ing a  powerfu l, unaccountable regula tory and prose-
cutor ia l agency like the CFPB. Id . a t  192 n .17 (Kavanaugh, J ., dissent ing). 
And the OCC Comptroller  is removable a t  will by the Presiden t . Id . a t  177 
n .4. 

The PHH dissen ts expla in  why the D.C. Circu it  major ity er red in  conclud-
ing tha t  the Dodd-Frank Act  imposes meaningfu l review on the Director ’s 
exercise of the CFPB’s broad au thor ity tha t  subst itu te for  the unprece-
dented insula t ion  from cont rol by the elected Branches. 881 F .3d a t  157-60 
(Henderson , J ., dissen t ing); id . a t  171-73 (Kavanaugh, J ., dissen t ing). 
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approva l by the President  or  Congress—“for  the purpose of consumer  edu-

ca t ion  and financia l lit eracy programs.” 12 U.S.C. § 5497(d)(2).8 The Direc-

tor  is specifica lly empowered to provide “legisla t ive recommendat ions, or  

t est imony, or  comments on  legisla t ion” to Congress without  pr ior  review 

by “any officer  or  agency of the United Sta tes.” Id . § 5492(c)(4). And the 

Director  is au thor ized to appoin t  h is own Deputy, who serves as Act ing Di-

rector  in  the absence of a  Director . Id . § 5491(a)(5).  

The combina t ion  of a ll of these provisions crea tes an  ext raordinar ily 

a t tenua ted “cha in  of command” tha t  un iquely limit s the people’s ability to 

exercise their  r ight  to self-government  with  respect  to mat ters with in  the 

Bureau’s ju r isdict ion . Tha t  unprecedented disconnect ion  of federa l execu-

t ive and legisla t ive power  from a ll of the mechanisms for  ensur ing ac-

countability, and therefore self-government , is unconst itu t iona l. 

                                        
8  Th is provision  not  on ly provides the Bureau  with  another  source of 
funding exempt  from the accountability provided by the appropr ia t ions 
process; it  a lso gives the Bureau  a  disturbing self-in terest  in  pursu ing 
remedies in  enforcement  act ions—harken ing back to a  discredited era  in  
law enforcement . See Margaret  H. Lemos & Max Minzer , For -Profit Public 
Enforcement, 127 Harv. L. Rev. 853, 862 (2014) (descr ibing the reject ion  of 
“bounty-based public enforcement” by most  U.S. jur isdict ions by the tu rn  
of the twent ieth  cen tury).  
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B. Th e  Bu r e a u ’s  S t r u c t u r e  Vio la t e s  F u n d a m e n t a l Se p a r a t ion  
of P ow e r s  P r in c ip le s . 

The Const itu t ion  charges the Presiden t  with  “tak[ing] Care tha t  the 

Laws be fa ith fu lly executed.” U.S. Const . a r t . II, § 3. In  order  to exercise 

the en t ire execu t ive power  of the federa l government , the President  neces-

sar ily must  act  with  “the assistance of subordina tes.” Myers v. United  

S ta tes, 272 U.S. 52, 117 (1926).  

But , because “[t ]he buck stops with  the Presiden t” under  Ar t icle II 

(Free Enter . Fund, 561 U.S. a t  493), the President  remains responsible for  

supervising and cont rolling the act ions of h is subordina tes.  See Dep’t of 

Tra nsp. v. Ass’n  of Am. Ra ilroa ds, 135 S. Ct . 1225, 1238 (2015) (expla in ing 

tha t  Ar t icle II “ensures tha t  those who exercise the power  of the United 

Sta tes a re accountable to the Presiden t , who h imself is accountable to the 

people”).  

And in  order  effect ively to cont rol h is subordina tes, the Presiden t  

must  be able to remove them. See, e.g., Bowsher  v. Syna r , 478 U.S. 714, 

726 (1986) (“Once an  officer  is appoin ted, it  is on ly the au thor ity tha t  can  

remove h im, and not  the au thor ity tha t  appoin ted h im, tha t  he must  fear  

and, in  the per formance of h is funct ions, obey.”) (in terna l quota t ion  marks 

omit ted); see a lso, e.g., Myers, 272 U.S. a t  119 (“[T]hose in  charge of and 

responsible for  admin ister ing funct ions of government , who select  their  
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execu t ive subordina tes, need in  meet ing their  responsibility to have the 

power  to remove those whom they appoin t .”). 

To be sure, in  Humphrey’s Executor  v. United  S ta tes, 295 U.S. 602, 

632 (1935), the Supreme Cour t  held tha t  Congress could crea te adminis-

t ra t ive agencies whose officers were protected from president ia l removal 

except  for  cause. But  the Cour t  based this except ion  to the genera l ru le of 

unfet tered presiden t ia l cont rol on  the understanding tha t  such  officers 

would “be nonpar t isan ,” “act  with  en t ire impar t ia lity,” exercise “neither  

polit ica l nor  execu t ive” du t ies, and apply “ the t ra ined judgment  of a  body 

of exper ts ‘appoin ted by law and informed by exper ience.’” Id . a t  624. The 

Cour t  reasoned tha t  such  an  exper t  body was not  t ru ly execut ive and thus 

could be insu la ted from president ia l con t rol. Id . a t  628.  

The extent  to which  the ra t iona le of Humphrey’s Executor  extends to 

the labyr in th  of admin ist ra t ive agencies established since 1935 is fa r  from 

clear . But  it  su rely does not  reach  the Bureau , whose Director  bears no re-

semblance to the mult i-member  Federa l Trade Commission  before the 

Cour t  in  Humphrey’s Executor—or  to any other  federa l regu la tory agency. 

Tha t  is because every agency tha t  regula tes the pr iva te sector  and is 

headed by officia ls whom the Presiden t  may remove only for  cause has a  
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mult i-member  commission  st ructure.9 Because the t erms of such  commis-

sion  members a re staggered, a  Presiden t  inevitably will have the ability to 

in fluence the commission’s delibera t ions by appoin t ing one or  more mem-

bers. And, of course, many of these sta tu tes establish ing these agencies 

expressly require bipar t isan  membersh ip. Those fea tures provide a t  least  

some accountability to the Presiden t .  

In  addit ion , as J udge Kavanaugh  expla ined in  deta il in  h is PHH dis-

sent , a  mult i-member  commission  st ructure means tha t  members have the 

ability to check each  other  and thus guard aga inst  the a rbit ra ry exercise of 

power : 

[N]o single commissioner  or  board member  can  a f-
firmat ively do much of anyth ing. Before the agency 
can  infr inge your  liber ty in  some way – for  exam-
ple, by enforcing a  law aga inst  you or  by issu ing a  
ru le tha t  a ffects your  liber ty or  proper ty – a  major i-
ty of commissioners must  agree. . . . Tha t  in  tu rn  
makes it  harder  for  the agency to infr inge your  lib-
er ty. 

                                        
9  Apar t  from the Bureau , the Federa l Housing F inance Agency (“FHFA”), 
the Office of Specia l Counsel (“OSC”), and the Socia l Secur ity Administ ra -
t ion  (“SSA”) a lso have single heads who are removable only for  cause. But  
these agencies do not  enforce laws aga inst  pr iva te persons—FHFA, for  ex-
ample, oversees government -sponsored ent it ies, two of which  a re in  con-
serva torsh ip with  the FHFA as the conserva tor . 12 U.S.C. § 4511(b); 
FHFA, History of Fa nnie Ma e & Freddie Ma c Conserva torsh ips, 
goo.gl/XzeAYr; see a lso PHH, 881 F .3d a t  174-76 (Kavanaugh, J ., dissen t -
ing). 
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PHH, 881 F .3d a t  183-84. The Bureau’s single-Director  st ructure thus 

finds no suppor t  in  Humphrey’s Executor . 

The en  banc PHH cour t  thought  tha t  th is a rgument  “flies in  the face” 

of the Supreme Cour t ’s decision  in  Morr ison  v. Olson , 487 U.S. 654 (1988), 

which  it  considered to be precedent  for  an  individua l agency head not  re-

movable a t  will. PHH, 881 F .3d a t  96. But  the independent  counsel whose 

removal protect ion  was upheld in  Morr ison  is in  no way comparable to the 

Bureau . The Morr ison  Cour t  st ressed tha t  the independent  counsel had 

“limited ju r isdict ion  and tenure and lack[ed] policymaking or  significan t  

administ ra t ive au thor ity,” making it  ha rd for  the Cour t  to imagine “how 

the President ’s need to cont rol [the independent  counsel] is so cen t ra l to 

the funct ion ing of the Execut ive Branch  as to requ ire as a  mat ter  of const i-

tu t iona l law tha t  the counsel be t erminable a t  will by the Presiden t .” Mor-

r ison , 487 U.S. a t  691-92. By cont rast , the Bureau  is a  permanent  en t ity; 

the Director  can  serve for  a t  least  five years (and longer  if a  successor  can-

not  be confirmed (12 U.S.C. § 5491(c)); and the Bureau  unquest ionably 

wields both  “policymaking [and] significant  administ ra t ive au thor ity.” 

Morr ison accordingly offers no basis for  upholding the problemat ic st ruc-

ture of the Bureau . 
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Even less does the Bureau  resemble the War  Cla ims Commission  a t  

issue in  Wiener  v. United  S ta tes, 357 U.S. 349 (1958), which  the PHH ma-

jor ity a lso cited as precedent  for  the Director ’s removal protect ion . The 

War  Cla ims Commission , as the Wiener  Cour t  noted, was an  adjudica t ive 

agency whose sole funct ion—ruling on  persona l-in jury and proper ty-

damage cla ims a r ising out  of Wor ld War  II—had an  “in t r insic judicia l 

character .” Id . a t  355. The Bureau  and the Director , by cont rast , do not  

have an  “in t r insic judicia l character”; while the Director  may adjudica te 

cer ta in  mat ters, he a lso has substant ia l legisla t ive and enforcement  pow-

ers. See PHH, 881 F .3d a t  154 (Henderson , J ., dissent ing) (“Adjudica t ive 

power  is only a  fract ion  of [the Director ’s] en t ire au thor ity. He is no less 

than  the czar  of consumer  finance.”). Insu la t ing such  a  powerfu l officer  

from presiden t ia l con t rol squarely viola tes the separa t ion  of powers. 

C . Lon gst a n d in g  H is t or ica l P r a c t ice  Con fir m s  Th a t  Th e  Bu -
r e a u  Is  Un con s t i t u t ion a l. 

The Supreme Cour t  has repea tedly emphasized the impor tance of 

“longstanding pract ice” in  explica t ing the Const itu t ion’s st ructura l protec-

t ions. NLRB v. Noel Ca nning, 134 S. Ct . 2550, 2594 (2014); see PHH, 881 

F .3d a t  179-81 (Kavanaugh, J ., dissent ing) (collect ing quota t ions). Thus, 

“[p]erhaps the most  t elling indica t ion  of [a ] severe const itu t iona l problem 
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. . . is [a ] lack of h istor ica l precedent .” Free Enterpr ise Fund, 561 U.S. a t  

505 (in terna l quota t ion  marks omit ted). 

The lack of a ny h istor ica l precedent  for  an  agency with  a  st ructure 

like the Bureau’s—set  for th  in  deta il in  J udge Kavanaugh’s PHH dissen t  

(881 F .3d a t  173-79)—is therefore t elling proof tha t  it  viola tes the Const i-

tu t ion . Congress may not  vest  such  sweeping execut ive power  in  the hands 

of a  single person  who is not  accountable to the Presiden t , Congress, or  the 

Amer ican  people. 

*    *    *    * 

The PHH major ity defended it s holding on  the ground tha t  the Con-

st itu t ion  permit s “a  degree of independence” for  heads of administ ra t ive 

agencies. 881 F .3d a t  78. Proponents of the Bureau’s unprecedented st ruc-

ture a re clearer  in  asser t ing—as they likely will a rgue in  th is Cour t—tha t  

the Bureau  was designed in ten t ionally to “insu la t [e]” the Bureau  from any 

“polit ica l in fluence.” Br ief of Amer icans for  F inancia l Reform, et a l., a s 

Amici Cur ia e in  Suppor t  of Respondent  a t  12, PHH (No. 15-1177). Tha t  is 

what  the sta tu te ach ieves: “when  measured in  terms of un ila tera l power , 

the Director  of the CFPB is the single most  powerfu l officia l in  the en t ire 

U.S. Government , other  than  the Presiden t . Indeed, with in  h is jur isdic-

t ion , the Director  of the CFPB is even  more powerfu l than  the Presiden t . 
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The Director ’s view of consumer  protect ion  law and policy preva ils over  a ll 

others. In  essence, the Director  of the CFPB is the Presiden t  of Consumer  

F inance.” 881 F .3d a t  172 (Kavanaugh , J ., dissent ing). 

But  tha t  purpose and effect  is wholly an t ithet ica l to the Const itu -

t ion’s design . And it  is the precise a rgument  rejected by the Supreme 

Cour t  in  Free Enterpr ise Fund, where the Public Company Account ing 

Oversight  Board was defended on  the ground tha t  it s mission  was “sa id to 

demand both  ‘t echnica l competence’ and ‘apolit ica l exper t ise,’ and it s pow-

ers . . . exercised by ‘technica l exper t s.’” 561 U.S. a t  498. The Cour t  a sked, 

“where, in  a ll th is, is the role for  oversight  by an  elected Presiden t?” Id . a t  

499. “One can  have a  government  tha t  funct ions without  being ru led by 

funct ionar ies, and a  government  tha t  benefit s from exper t ise without  be-

ing ru led by exper t s. Our  Const itu t ion  was adopted to enable the people to 

govern themselves, th rough  their  elected leaders.” Id . 

Here, where the insu la t ion  from accountability to either  of the elect -

ed Branches is much  grea ter , and the reach  of the Director ’s power  far  

broader , th is Cour t  should reach  the same conclusion: the Bureau’s st ruc-

ture viola tes the Const itu t ion . 
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I I . TH E  BUR E AU’S UNCONSTITUTIONAL STR UCTUR E  H AS H AD 
H AR MF UL CONSE QUE NCE S F OR  TH E  BUSINE SSE S IT R E G-
ULATE S. 

“[S]t ructura l protect ions aga inst  abuse of power ,” the Supreme Cour t  

has expla ined, a re “cr it ica l to preserving liber ty.” Bowsher , 478 U.S. a t  

730. The Bureau’s shor t  h istory a lready has confirmed the t ru th  of th is 

pr inciple—its unconst itu t iona l st ructure has led to unfa ir , un just ified ac-

t ions tha t  have inflicted significan t  harm on the many businesses in  the 

la rge sectors of the economy within  the Bureau’s jur isdict ion . 

A. Th e  Bu r e a u  H a s  Ign or e d  or  Avoid e d  S t a t u t or y  Lim it s  on  
I t s  J u r isd ic t ion . 

Although  the Bureau’s sta tu tory author ity is ext remely broad, the 

Bureau’s pr ior  Director  made a  pract ice of circumvent ing the few limit s 

tha t  Congress imposed. 

  For  example, the Consumer  F inancia l Protect ion  Act  (“CFPA”) ex-

pressly forbids the Bureau  from exercising a ny au thor ity over  au to dea lers 

(12 U.S.C. § 5519(a)), bu t  the Bureau  sought  to end run  th is rest r ict ion  by 

br inging enforcement  act ions under  the Equal Credit  Oppor tun ity Act  

aga inst  indirect  au to lenders (i.e., banks or  other  lenders who purchase in -

sta llment  sa les agreements from dea lers who have extended financing to 

car  buyers) on  the theory tha t  the dea lers with  whom they do business 

have engaged in  discr imina t ion .  
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As of J anuary 2017, the Bureau  had ext racted some $200 million  in  

pena lt ies in  these act ions without  ever  having to defend in  cour t  it s dis-

para te-impact  lega l theory—which  has been  heavily cr it icized elsewhere. 

See U.S. House of Reps., Comm. on  Fin . Servs., Unsa fe a t a ny Burea ucra -

cy, Pa r t III: The CFPB’s Vitia ted  Lega l Ca se Aga inst Auto-Lenders a t  3 

(J an . 18, 2017). See a lso U.S. House of Reps., Comm. on  F in . Servs., Un-

sa fe a t a ny Burea ucra cy, Pa r t I: CFPB J unk Science a nd  Ind irect Auto 

Lending a t  46 (Nov. 14, 2015) (expla in ing tha t  “in terna l [CFPB] docu-

ments revea l tha t  the Bureau’s object ive from the beginning has been  to 

elimina te dea ler  discret ion  and dea ler  reserve”). This roundabout  means of 

imposing the Bureau’s dicta tes on  au to dea lers flouted the clear  limita t ion  

in  the CFPA. 

Simila r ly, the Bureau  has used it s Civil Invest iga t ive Demand 

(“CID”) power  (12 U.S.C. § 5562(c)) to probe college accredita t ion  bodies. 

These organiza t ions a re outside the Bureau’s ju r isdict ion  because they do 

not  offer  or  provide consumer  financia l products or  services. See Br . of 

Chamber  of Commerce of the U.S. a s Amicus Cur ia e 4–16, Consumer  F in . 

Protection  Burea u  v. Accrediting Council for  Indep. Colleges & Schs., 854 

F .3d 683 (D.C. Cir . 2017) (No. 16–5174). A unanimous D.C. Circu it  panel 

th rew out  one such  CID, expla in ing tha t  it  fa iled to comply with  Dodd-
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Frank’s requ irements because it  gave “no descr ipt ion  whatsoever  of the 

conduct  the CFPB is in terested in  invest iga t ing.” Consumer  F in . Prot. Bu-

rea u  v. Accrediting Council for  Indep. Colleges & Schs., 854 F .3d 683, 691 

(D.C. Cir . 2017). 

The Bureau  a lso has asser ted ju r isdict ion  over  businesses tha t  pur -

chase st ructured set t lement  or  annuity payments. Although such  busi-

nesses offer  no consumer  financia l product  or  service, the Bureau  has re-

lied on  the theory tha t  such  businesses may provide “financia l advisory 

services” subject  to Bureau  regu la t ion by possibly represen t ing to consum-

ers tha t  a  sa le of their  st ructured payments is “in  their  best  in terest .” De-

cision  and Order  3, In  re J .G. Wentwor th , LLC, 2015-MISC-J .G. Went -

wor th , LLC-0001 (Feb. 11, 2016). After  the Bureau’s civil invest iga t ive 

demand (“CID”) in  tha t  case was contested in  cour t , the Bureau  withdrew 

it . See Not ice, Consumer  F in . Protection  Burea u  v. J .G. Wentwor th , LLC, 

No. 16-cv-02773 (E .D. Pa . J une 5, 2017), ECF No. 33 (not ice of withdrawal 

of CID). But  the Bureau  could pursue simila r  CIDs in  the fu ture. 

Next , a lthough the CFPA expressly den ies the Bureau  the au thor ity 

to enforce the da ta  secur ity requ irements of the Graham-Leach-Bliley Act  

(see 12 U.S.C. § 5481(12)(J )), the Bureau nonetheless has cla imed the au-

thor ity to fine companies for  a llegedly fa iling to protect  customer  da ta . See 
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Consent  Order  a t  1, In  re Dwolla , Inc., 2016-CFPB-0007 (Mar . 2, 2016). To 

just ify th is end run  a round the specific limita t ions on  it s au thor ity under  

the govern ing Graham-Leach-Bliley Act , the Bureau  has relied on  it s 

ca tch-a ll au thor ity under  the CFPA to prosecute unfa ir , decept ive or  abu-

sive act s or  pract ices. Id .  

F ina lly, the Bureau  has pursued vicar ious liability theor ies tha t  ig-

nore corpora te forms, and the standards for  disregarding them, tha t  a re 

long recognized under  sta te law. For  example, a t  least  one cour t  has re-

jected the Bureau’s “common enterpr ise” theory, which  would hold a  com-

pany liable for  the act s of it s a ffilia tes—see Pennsylva nia  v. Think F in ., 

Inc., 2016 WL 183289, a t  *26 (E .D. Pa . J an . 14, 2016) (holding tha t  the 

“common en terpr ise theory” is unava ilable under  the CFPA)—yet  the Bu-

reau  has cont inued to advance tha t  theory in  enforcement  act ions. Not  on-

ly is there no sta tu tory language suppor t ing the theory, but  the sta tu te re-

flect s Congress’ decision  to take another  approach  to the liability of a ffili-

a ted companies. See 12 U.S.C. § 5481(6)(B) (subject ing a ffilia ted compa-

n ies to direct  liability when they serve as service providers). 

Unchecked by polit ica l processes, these aggressive asser t ions of au-

thor ity have harmed regula ted businesses and the consumers they serve. 

The cour t s, which  have the power  to inva lida te Bureau  act ions when  the 
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agency exceeds it s jur isdict ion , stand as a  check on  the Bureau’s over -

reach . But  even  where the cour t s rebuff over reach  by the Bureau , compa-

n ies a re put  to unnecessary effor t  and expense in  defending themselves—

and the Bureau  may cont inue to employ the lega l theor ies tha t  cour t s in-

va lida te. 

B . Th e  Bu r e a u  H a s  De via t e d  Sign ifica n t ly  F r om  Th e  Nor m s 
F ollow e d  By Ot h e r  F e d e r a l R e gu la t or y  Age n cie s . 

The Director ’s unchecked power  a lso has repea tedly resu lted in  devi-

a t ions from the consisten t  approaches of other  federa l regu la tory agen-

cies—in the form of unfa ir , a rbit ra ry act ions. 

The Bureau , un like other  regu la tors, has published unver ified con-

sumer  compla in t  da ta  on  it s public website. See, e.g., Disclosure of Con-

sumer  Compla in t  Nar ra t ive Data , 80 Fed. Reg. 15572 (Mar . 24, 2015). But  

it  has done so “[w]ithout  a t tempt ing to ver ify” the compla in t s, which  it  

acknowledges “may be misleading or  fla t  wrong.” PHH, 881 F .3d a t  149 

(Henderson , J ., dissen t ing). The Bureau accordingly knows “it  is providing 

a  ‘megaphone’ for  debtors who needlessly damage business reputa t ions.” 

Id .  

The Federa l Trade Commission , by con t rast , limit s compla in t  da ta -

base access to law enforcement  agencies. See Federa l Trade Comm’n, The 

FTC’s Consumer  Sen tinel Network, goo.gl/5ctOlk. See genera lly PHH, 881 
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F .3d a t  150 (Henderson , J ., dissent ing) (“One cannot  help bu t  th ink tha t  

the difference in  the FTC’s policy owes a t  least  in  pa r t  to the difference in  

it s design.”)  

Next , un like it s fellow regu la tors, the Bureau  has fa iled to t ake rea-

sonable steps to reduce regula tory uncer ta in ty. Other  agencies employ ro-

bust  advisory opin ion  and no-act ion let t er  processes to enable regu la ted 

businesses to cla r ify the ru les of the road (see, e.g., 17 C.F .R. § 140.98 

(Commodity Futures Trading Commission)), bu t  the CFPB has crea ted an  

ext remely rest r ict ive no-act ion  let t er  process tha t  the Bureau  expects will 

be used only in  “except iona l circumstances”—and resu lt  in  a  mere one to 

th ree a ctiona ble requests ea ch  yea r . See Policy on  No-Act ion  Let ters; In-

format ion  Collect ion , 81 Fed. Reg. 8686, 8691 (Feb. 22, 2016); see a lso id . 

a t  8693 (requ ir ing a  company to expla in , among other  th ings, why the 

company cannot  avoid regu la tory uncer ta in ty by modifying it s product ).  

Simila r ly, the Bureau  has refused to inst itu te a  public proceeding to 

cla r ify the scope of it s power  under  12 U.S.C. § 5531(a) to prosecute “un-

fa ir , decept ive, or  abusive act [s] or  pract ice[s]”—even though  the former  

Director  h imself t est ified to Congress tha t  the “unreasonable advantage” 

element  of the cause of act ion  for  “abusiveness” was “someth ing of a  vague 

term tha t  needs defin it ion .”  How Will the CFPB Function  Under  Richa rd  
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Cordra y: Hea r ing Before the Subcomm. on  TARP, F ina ncia l Services a nd  

Ba ilou ts of Public a nd  Pr iva te Progra ms, 112th  Cong. 112-107, a t  70 

(2012).  

Th is sta te of a ffa ir s is exact ly the opposite of what  Congress sought  

to accomplish  when  it  crea ted the Bureau . The Bureau  was in tended to 

“set  and enforce clea r  ru les of the road across the financia l marketplace.” 

Sta tement  by the Presiden t  on  F inancia l Regula tory Reform (Mar . 22, 

2010), perma.cc/Q2EC-MC2P; see a lso Pub. L. No. 111-203 § 1061(b)(7), 

124 Sta t . 1376, 2038 (2010) (t ransfer r ing financia l regula tory funct ions 

from other  agencies to the Bureau). The Cour t  should open  the Bureau  up 

to grea ter  polit ica l accountability by inva lida t ing the unconst itu t iona l 

st ructure tha t  insu la tes it  from responsibility to the people. 

I I I . TH E  COUR T SH OULD ADDR E SS TH E  CF P B’S CONSTITU-
TIONAL INF IR MITY NOW. 

The Bureau’s presen t  Act ing Director  has indica ted “frust ra t ions” 

with  the exten t  to which  the Dodd-Frank Act  “insu la tes the Bureau  from 

vir tua lly any accountability to the Amer ican  people” or  to Congress and 

has indica ted h is desire to “improve on  the Bureau’s record” in  tha t  re-

gard. See Let ter  from Mick Mulvaney, Act ing Director , CFPB, to The Hon. 

E lizabeth  Warren , U.S. Sena te, a t  2 (Apr . 4, 2018), 

h t tps://www.scr ibd.com/document /375624268/Read-Mulvaney-
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let ter#from_embed. He has a lso informed Congress tha t  “the Bureau  is fa r  

too powerfu l, and with  precious lit t le oversigh t  of it s act ivit ies,” and has 

proposed legisla t ive reforms tha t  would address these issues. See CFPB, 

Semi-Annua l Repor t of the Burea u  of Consumer  F ina ncia l Protection  1-2 

(Apr . 2018), h t tps://files.consumerfinance.gov/f/documents/cfpb_semi-

annual-repor t_spr ing-2018.pdf.  

But  notwithstanding the Bureau’s apparen t  change in  approach , th is 

Cour t  should decide whether  the Bureau’s cur ren t  st ructure complies with  

the Const itu t ion  now. The Presiden t  has nomina ted an  individua l to serve 

as the new Director  of the Bureau . See The White House, Seven  Nomina -

tions Sent to the Sena te Toda y (J une 20, 2018), perma.cc/34D9-LDC8. 

Once a  new Director  is confirmed, tha t  officer  will be protected in  her  t en-

ure by otherwise unconst itu t iona l limit s on  the power  of the Presiden t—

whether  the cur ren t  incumbent  of the Oval Office or  another  Presiden t  

with in  the next  five years.  In  the meanwhile, the quest ions regarding the 

const itu t iona lity of the Bureau’s st ructure will loom over  every act ion  the 

Bureau  takes. Any business subject  to an  enforcement  act ion  or  regu la t ion  

will ra ise the issue—with  the r isk tha t  a  huge number  of administ ra t ive 

decisions would be inva lida ted if the st ructure is la ter  held unconst itu -

t iona l. 
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A cour t  confronted with  “‘a  const itu t iona l flaw in  a  sta tu te’” should 

genera lly “‘t ry to limit  the solu t ion  to the problem,’ sever ing any ‘problem-

a t ic por t ions while leaving the remainder  in tact .’” Free Enterpr ise Fund, 

561 U.S. a t  508 (quot ing Ayotte v. P la nned  Pa ren thood of N. New Eng., 546 

U.S. 320, 328-29 (2006)). But  tha t  approach  is not  permissible when  “it  is 

eviden t  tha t  the Legisla ture would not  have enacted those provisions . . . 

independent ly of tha t  which  is [inva lid].” Free Enterpr ise Fund, 561 U.S. 

a t  509 (cit a t ion  omit ted). It  may be implausible to th ink here tha t  Con-

gress would have enacted a  sta tu te giving an  officia l serving a t  the pleas-

ure of the President  sole au thor ity to spend more than  $650 million  annu-

a lly without  congressiona l approva l: the proposa l submit ted by President  

Obama and the bill enacted by the House of Representa t ives adopted the 

t radit iona l mult i-member  commission  st ructure. See PHH, 881 F .3d a t  165 

(Kavanaugh, J ., dissen t ing). The more appropr ia te course, therefore, may 

be to leave to Congress the task of repa ir ing the Bureau’s unconst itu t iona l 

st ructure. See id . a t  160-64 (Henderson , J ., dissent ing). 

CONCLUSION 

The dist r ict  cour t ’s decision  denying defendants’ mot ion  for  judgment  

on  the pleadings should be reversed. 
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