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Amended: 8/4/20 in Senate
Vote: 21

SENATE BANKING & F.I. COMMITTEE: 7-0, 8/13/20
AYES: Bradford, Chang, Caballero, Dahle, Durazo, Hueso, Portantino

SENATE APPROPRIATIONS COMMITTEE: Senate Rule 28.8

ASSEMBLY FLOOR: 76-0, 6/8/20 (Consent) - See last page for vote

SUBJECT: California Financing Law: enforcement and penalties

SOURCE: Author

DIGEST: This bill increases the enforcement authority of the Department of
Business Oversight (DBO) under the California Financing Law (CFL), as
specified.

ANALYSIS: Existing law provides for the CFL (Financial Code Section 22000 et
seg.), administered by the Department of Business Oversight (DBO), which
regulates the making and brokering of secured and unsecured, consumer-purpose
and commercial-purpose loans by non-depository institutions and the origination of
Property Assessed Clean Energy assessment contracts, as specified. The CFL.:

1) Authorizes the Commissioner of DBO (commissioner) to require the attendance
of witnesses and examine under oath all persons whose testimony he or she
requires related to loans, assessment contracts, or business regulated by the CFL
or to the subject matter of any examination, investigation, or hearing (Financial
Code Section 22706).

2) Authorizes the commissioner to issue a citation and assess an administrative
fine not to exceed $2500 if, upon inspection, examination, or investigation, the
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commissioner has cause to believe that a licensee or other personis violating
any provision of the CFL or any rule or order issued pursuant to the CFL.
Clarifies that a citation issued or a fine assessed pursuantto this authority, while
constituting punishment for a violation of law, is in lieu of other administrative
discipline by the commissioner for the offense or offenses, and may not be
reported as a disciplinary action taken by the commissioner (Financial Code
Section 22707.5).

Provides that, after the exhaustion of Administrative Procedures Act (APA,
Chapter 2 of Part 2 of Division 3 of Title 2 of the Government Code,
commencing with Section 11500) appeal rights in connection with a citation
and fine, the commissioner may apply to the appropriate superior court for a
judgment in the amount of the administrative fine and an order compelling the
cited personto comply with the commissioner’s order. Further provides that
the application to the court, which must include a certified copy of the final
order of the commissioner, constitutes a sufficient showing to warrant the
issuance of the judgment and order (Financial Code Section 22707.5).

Authorizes the commissioner to issue a desist and refrain order (D&R) to a
licensee or a personrequired to be licensed under the CFL, who, in the opinion
of the commissioner, violates the CFL or any rule or order issued pursuant to
the CFL. Provides that persons issued a D&R are entitled to appeal rights
pursuant to the APA, as specified (Financial Code Section 22712).

Provides that, whenever the commissioner believes that any person has violated
or is about to violate a provision of the CFL or any order, license, decision,
demand, requirement, or regulation adopted pursuant to the CFL, the
commissioner may bring an action or request that the Attorney General bring an
action to enjoin that person from continuing the violation. Authorizes the
commissioner to include a claim for ancillary relief as part of the
aforementioned action (Financial Code Section 22713).

This bill:

1)

2)

Makes technical changes to the provision of law authorizing the commissioner
to require the attendance of witnesses and examine persons under oath by
clarifying that this authority applies to all persons whose testimony relates to
activities and businesses regulated by the CFL or to the subject matter of any
examination investigation, or hearing.

Authorizes the commissioner to include a claim of ancillary relief as part of a
citation and fine. The ancillary relief may include, but need not be limited to
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refunds, restitution or disgorgement, or damages on behalf of the persons
injured by the act or practice constituting the subject matter of the action.

3) Allows the commissioner to categorize citations and fines as disciplinary
actions.

4) Authorizes the commissioner to include a claim of ancillary relief as part of a
D&R. Theancillary relief may include, but need not be limited to refunds,
restitution or disgorgement, or damages on behalf of the persons injured by the
act or practice constituting the subject matter of the action.

5) Adds specificity to the procedures that a court must follow when the
commissioner applies to a court for a judgment in the amount of the
administrative fine and an order compelling the person cited to comply with the
commissioner’s order and places additional requirements on persons to whom a
citation and fine is issued, who wish to challenge the issuance of a judgment
and order by the court. Clarifies, however, that these procedures and
requirements shall not be construed to limit judicial review of any order of the
commissioner

a) Requires the court to set a date for a hearing at least 60 calendar days from
the date the commissioner’s application is filed, and requires the
commissioner to serve a copy of the application and order along with notice
of the hearing to all entities or persons cited in the order at least 15 days
before the hearing.

b) Requires the court to consider the commissioner’s filing of a certified copy
of the final order and proof of service of the hearing as prima facie evidence
to warrant the issuance of the civil judgment. Places the burden ona
respondent to show by affirmative evidence that the order is not final or that
the respondent was not served with timely notice of the hearing. Requires
the court to issue a final civil judgment compelling compliance with the
order if the respondent fails to meet his or her burden.

Comments

The substantive provisions of this bill have three goals: (1) make it easier for DBO
to order persons found to have violated the CFL to pay restitution or provide other
ancillary relief to consumers harmed as a result of the person’s violation(s); (2)
make it easier for DBO to obtain civil judgments and court orders in connection
with citations and fines; and (3) allow citations and fines to be considered
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disciplinary actions. All of these changes are designed to strengthen DBO’s ability
to enforce the CFL in a manner that promotes consumer protection.

Under existing law, DBO is only able to obtain ancillary relief for consumers if it
files a civil action pursuant to Financial Code Section 22713 or if it enters into a
settlement agreement with a personthe department alleges has violated the CFL.
This bill would allow DBO to include orders of ancillary relief as part of two types
of administrative actions (citations and D&RS).

Parallel Amendments May Be Warranted to the California Residential Mortgage
Lending Act (CRMLA). The citation and fine authority that this bill modifies was
added to both the CFL and the CRMLA in 2013 (AB 1091, Skinner, Chapter 243,
Statutes of 2013). AB 2559 proposes to modify the CFL provisions to allow
citations and fines to be considered discipline and to authorize DBO to order a
cited entity to pay ancillary relief to wronged consumers. Although amendments
to the CRMLA are beyond the scope of AB 2559, there may be value in making
parallel amendments to the CRMLA in a future year to increase consumer
protection under that law, as well.

Related/Prior Legislation

AB 1091 (Skinner, Chapter 243, Statutes of 2013), among its provisions, added
citation and fine authority to the CFL and CRMLA.

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: Yes
SUPPORT: (Verified 8/13/20)

California Low-Income Consumer Coalition
Consumer Action
Housing and Economic Rights Advocates

OPPOSITION: (Verified 8/13/20)
None received

ARGUMENTS IN SUPPORT: The California Low-Income Consumer
Coalition, Housing and Economic Rights Advocates (HERA), and Consumer
Action supportthis bill for similar reasons. HERA writes, “this bill will increase
DBO efficiency. Currently, fora consumer to be able to access restitution, there
needs to be a civil lawsuit filed. The lawsuits are filed after the administrative
hearing where a violation is found. The arguments made in the civil suit duplicate
those in the administrative hearing. By allowing the DBO to collect restitution
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after the administrative finding of a violation, consumers can be made whole
sooner and without wasting DBO resources re-litigating points in a civil suit.”

ASSEMBLY FLOOR: 76-0, 6/8/20

AYES: Aguiar-Curry, Arambula, Bauer-Kahan, Berman, Bigelow, Bloom,
Boerner Horvath, Bonta, Brough, Burke, Calderon, Carrillo, Cervantes, Chau,
Chen, Chiu, Choi, Chu, Cooley, Cooper, Cunningham, Megan Dahle, Daly,
Diep, Eggman, Flora, Fong, Frazier, Friedman, Gabriel, Gallagher, Cristina
Garcia, Eduardo Garcia, Gipson, Gloria, Gonzalez, Gray, Grayson, Holden,
Irwin, Jones-Sawyer, Kalra, Kamlager, Kiley, Lackey, Levine, Limon,
Maienschein, Mathis, Mayes, McCarty, Medina, Mullin, Nazarian, Obernolte,
O'Donnell, Patterson, Petrie-Norris, Quirk-Silva, Ramos, Reyes, Luz Rivas,
RobertRivas, Rodriguez, Blanca Rubio, Salas, Santiago, Smith, Mark Stone,
Ting, Voepel, Waldron, Weber, Wicks, Wood, Rendon

NO VOTE RECORDED: Low, Muratsuchi, Quirk

Prepared by: Eileen Newhall /B. & F.1./
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