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LOCAL RULE 7.1(a) CERTIFICATION'

Pursuant to Rule 7.1(a) of the Local Rules of Practice of the United States District Court
for the District of Colorado, counsel for Federal Deposit Insurance Corporation consulted with
counsel for the parties about their consent to the filing of the proposed amicus curiae brief. On
April 18, 2024, Defendants’ counsel informed FDIC counsel by phone that they consented to the
FDIC’s motion. On April 19, 2024, Plaintiffs’ counsel informed FDIC counsel by email that
they consented to the FDIC’s motion, and also noted that they would likely seek a reasonable

expansion of this Court’s word-count limit for their reply brief.

2

! By its terms, Local Rule 7.1(a) may not apply to would-be amici curiae who are not “part[ies]
in the case. D.C. Colo. L. Civ. R. 7.1(a) (“Before filing a motion, counsel for the moving party
or an unrepresented party shall confer or make reasonable, good faith efforts to confer with any
opposing counsel or unrepresented party to resolve any disputed matter.” (emphasis added)).

Even so, counsel for the FDIC provides this certification in the interest of fairness to the parties.
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INTRODUCTION AND INTEREST OF AMICUS CURIAE

Non-party Federal Deposit Insurance Corporation (“FDIC”) requests leave to file the
attached brief as amicus curiae in support of Defendants Philip J. Weiser and Martha Fulford.
This Court frequently exercises its discretion to allow amicus appearances, especially when the
entity seeking permission is the United States Government or one of its agencies. E.g., Colorado
v. Ace Cash Express, Inc., 188 F. Supp. 2d 1282 (D. Colo. 2002). It should do so again here.

Plaintiffs’ Complaint and Motion for a Preliminary Injunction reference (but largely
misinterpret or misapply) two prior FDIC opinion letters and several federal statutory provisions
falling within the FDIC’s administrative charge. ECF Nos. 1, 24. Therefore, the FDIC is well-
positioned to offer its unique perspective on these issues and to help this Court in construing the
statutory language on which Plaintiffs’ preliminary-injunction request now turns.? To that effect,
the FDIC has previously filed amicus briefs intended to help courts resolve such interpretive
questions under the federal banking laws.?

The FDIC is an independent federal agency of the United States established under the
Federal Deposit Insurance Act, 12 U.S.C. §§ 1811-1833e (“FDI Act”).* Its responsibilities
include administering and enforcing the FDI Act as well as prescribing rules and regulations to

carry out that task. 12 U.S.C. § 1819(a) (Tenth).®> Section 521 of the Depository Institutions

2 Plaintiffs suggest that this Court could construe its motion for a preliminary injunction as a
motion for summary judgment because this litigation “turn[s] entirely on questions of law.”
ECF No. 24 at 18 n.5. The FDIC takes no position on this issue. Instead, it requests only that
this Court consider the proposed amicus brief at every stage of the litigation, where appropriate.

3 E.g., In re Rent-Rite Superkegs West Ltd., 623 B.R. 335 (D. Colo. 2020).

* The FDIC has no parent corporation and no publicly-held corporation owns 10 percent or more
of its stock.

> Following the stock-market crash of 1929 and the resulting Great Depression, Congress created
a federal deposit insurance system for eligible banks and formed the FDIC to administer it. See
12 U.S.C. §§ 1811, 1819. Later legislation expanded the FDIC’s role in the regulation and
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Deregulation and Monetary Control Act of 1980 (“DIDMCA”) added Section 27 to the FDI Act
and was later codified at 12 U.S.C. § 1831d. Section 525 of DIDMCA was also added at

§ 1831d’s statutory note. Because these provisions lie at the heart of this dispute, the FDIC has a
substantial interest in helping this Court resolve interpretive questions surrounding them—
especially when those questions carry serious and imminent implications for thousands of banks
and consumers across the country. See Funbus Sys., Inc. v. State of Cal. Pub. Util. Comm 'n, 801
F.2d 1120, 1125 (9th Cir. 1986) (observing how amici can help the court by “assisting in a case
of general public interest, supplementing the assisting in a case of general public interest,
supplementing the efforts of counsel, and drawing attention to law that might otherwise escape
consideration” (citation omitted)).

Section 521 generally authorizes state banks to make loans charging interest at the
maximum rate permitted by the state where the bank is “located,” while Section 525 gives states
the ability to opt out of these interest-rate authorities with respect to “loans made” in that state.¢
In their Motion, Plaintiffs argue that Section 3 of H.B. 23-1229, 74th Assemb., Reg. Sess. (Colo.
2023) (“H.B. 23-1229”), did not validly opt Colorado out of Section 521°s interest-rate
authorities because the legislation purportedly covers loans beyond those “made” in Colorado.

ECF No. 24 at 10-16. In making this argument, Plaintiffs cite to two prior FDIC interpretive

stabilization of banks. See, e.g., Financial Institutions Reform, Recovery and Enforcement Act
of 1989, Pub. L. No. 101-73, 103 Stat. 183 (1989). These responsibilities include serving as the
primary federal regulator for certain state-chartered banks that are not members of the Federal
Reserve System. See 12 U.S.C. §§ 1817(a), 1819, 1820(b). Congress has also conferred
independent litigating authority on the FDIC to assist the agency in performing these
responsibilities. 12 U.S.C. § 1819(a)(Fourth).

6 Section 521 also authorizes state banks to make loans at a federal rate not exceeding the 90-day
commercial paper rate plus one percent (if higher than the maximum rate permitted by the state
where the bank is located).
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letters—FDIC General Counsel Opinion No. 11 (“Opinion 11”’) and FDIC Interpretive Letter 88-
45 (“1988 Letter”). ECF No. 24 at 10, 13.

As explained in the proposed amicus brief, the FDIC believes that Plaintiffs’ misinterpret
these prior FDIC interpretive letters. Plaintiffs’ arguments conflate Section 521°s emphasis on
where a bank is “located” with Section 525’°s focus on where a loan is “made.” Specifically,
Plaintiffs’ heavy reliance on Opinion 11 is misplaced because Opinion 11 addresses only where a
bank is “located” for purposes of Section 521 and does not address Section 525 or a state’s opt-
out rights. Plaintiffs also misapprehend key aspects of the 1988 Letter, which expressly rejected
the position that a loan is necessarily “made” (for purposes of Section 525) in the state where the
bank was located. Accordingly, the FDIC has a substantial interest in refining Plaintiffs’
interpretation of the relevant statutory provisions and clarifying Plaintiffs’ misreading of the
FDIC’s previous statements relating to these topics.

ARGUMENT

L District Courts Consult Federal Rule of Appellate Procedure 29 When
Considering Motions to File an Amicus Brief.

Federal district courts have inherent authority to allow non-parties to participate in a case
as amicus curiae and have broad discretion in deciding whether to allow such participation. Or.-
Cal. Trails Ass’n v. Walsh, 467 F. Supp. 3d 1007, 1073 (D. Colo. 2020). Neither the Tenth
Circuit nor the Federal Rules of Civil Procedure set forth standards for district courts to reference
when exercising this discretion. Therefore, courts in this district often consult Federal Rule of
Appellate Procedure 29. See, e.g., Jones v. Dish Network Corp., No. 22-cv-00167-CMA-STV,
2022 WL 2340661, at *1 (D. Colo. June 29, 2022). Under Rule 29(a)(2), “[t]he United States or

its officer or agency . . . may file an amicus brief without the consent of the parties or leave of
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court.” Fed. R. App. P. 29(a)(2). Consequently, Rule 29(a)(2) strongly supports the FDIC’s
participation as amicus in this case.

II. The Court Should Exercise Its Broad Discretion to Allow the FDIC to File Its
Amicus Brief.

Even if this Court chose not to rely on Rule 29(a)(2), the FDIC’s participation in this case
remains justified. Under Rule 29(a)(3), an entity may participate as amicus curiae if it “has an
interest in the case, the matters it seeks to address are relevant, and its participation is desirable.”
See Ctr. for Biological Diversity v. Jewell, No. 16-cv-01932-MSK-STV, 2017 WL 4334071, at
*1 (D. Colo. May 16, 2017); see also Ellsworth Assocs., Inc. v. United States, 917 F. Supp. 841,
846 (D.D.C. 1996) (allowing amicus participation where information offered is “timely and
useful” (quoting Waste Mgmt. of Pa. v. City of York, 162 F.R.D. 34, 36 (M.D. Pa. 1995))).
Echoing these principles, some courts in this district reference the following considerations when
determining whether to allow amicus participation:

(1) whether the proposed amicus is a disinterested entity; (2) whether there is

opposition to the entry of the amicus; (3) whether counsel is capable of making

arguments without the assistance of an amicus; (4) the strength of the information

and argument presented by the potential amicus curiae’s interests; and, perhaps

most importantly (5) the usefulness of information and argument presented by the
potential amicus curiae to the court.

See, e.g., Or.-Cal. Trails Ass 'n, 467 F. Supp. 3d at 1073. Courts have granted amicus
participation based solely on satisfaction of the fourth or fifth factor. See, e.g., High Country
Conservation Advocs. v. U.S. Forest Serv., 333 F. Supp. 3d 1107, 1117 (D. Colo. 2018), rev'd on
other grounds 951 F.3d 1217 (10th Cir. 2020); Sgaggio v. De Young, No. 20-cv-01977-PAB-
NYW, 2022 WL 970008, at *4-5 (D. Colo. Mar. 31, 2022).

Of course, this Court retains “discretion to determine the extent and manner of
participation of an amicus” without resorting to this framework. See Lomax v. Starbucks Corp.,

No. 1:23-cv-01426-GPG-SBP, 2024 WL 554068, at *7 (D. Colo. Feb. 12, 2024) (quoting Russell
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v. Bd. of Plumbing Exam’rs of Cty. of Westchester, 74 F. Supp. 2d 349, 351 (S.D.N.Y. 1999)).
But if this Court chose to use this framework, its considerations weigh strongly in favor of
granting the FDIC’s request because the agency’s “unique perspective” will prove “helpful in
understanding and analyzing the issues presented.” See High Country Conservation Advocs.,
333 F. Supp. 3d at 1117; see also California v. U.S. Dep’t of the Interior, 381 F. Supp. 3d 1153,
1163-64 (N.D. Cal. 2019) (“The “classic role’ of amicus curiae is to assist a court in a case of
public interest by ‘supplementing the efforts of counsel,””” and generally “courts have ‘exercised
great liberality’ in permitting amicus briefs.” (quoting Miller-Wohl Co. v. Comm’r of Lab. &
Indus., State of Mont., 694 F.2d 203, 204 (9th Cir. 1982))).

This Court frequently welcomes similar amicus briefs from the United States, its
agencies, or other state-government entities with similar responsibilities and interests. See
Hattell v. Pub. Sve. Co. of Colo., 350 F. Supp. 240, 246 (D. Colo. 1972) (permitting state utility
commission to participate as amicus because its “help and expertise would be welcome™); Vigil
v. AT&T Co., No. C-1476, 1969 WL 118, at *1 (D. Colo. Sept. 9, 1969) (“The Court feels that a
brief from the agency responsible for the administration of the statute and regulations pursuant to

which this action is brought would be most helpful.”).” Likewise, this Court often allows amicus

7 See also, e.g., US W. Commc ns, Inc. v. Hix, 93 F. Supp. 2d 1115 (D. Colo. 2000) (accepting
amicus brief submitted by FCC); S. Ute Indian Tribe v. Bd. of Cty. Comm rs, 855 F. Supp. 1194
(D. Colo. 1994) (accepting amicus brief submitted by the United States), rev’d on other grounds,
61 F.3d 916 (10th Cir. 1995); Esparza v. Valdez, 612 F. Supp. 241 (D. Colo. 1985) (accepting
amicus brief submitted by INS); Rohrbough v. Harris, No. 00-cv-00808-LTB-PAC, 2007 WL
987848 (D. Colo. Apr. 2, 2007) (accepting amicus brief submitted by the National Archives and
Records Administration); Colo. Christian Univ. v. Weaver, No. CIV-A-04-CV-02512-MSKNB,
2006 WL 225900 (D. Colo. Aug. 7, 2006) (accepting amicus brief submitted by the United
States); Colo. Cross Disability Coal. v. Hermanson Fam. Ltd. P’ship, No. Civ. A. 96-WY-2490-
AJ, 1997 WL 33471624 (D. Colo. Mar. 3, 1997) (accepting amicus brief submitted by the United
States).
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participation from federal banking agencies seeking to offer their interpretive assistance on the
meaning of federal banking laws.® The FDIC respectfully asks that it do so again here.’

Other factors also support the FDIC’s participation. The FDIC’s statutory
responsibilities, for example, afford it “unique information [or] perspective that can help the
court beyond the help that lawyers for the parties are able to provide.” SEC v. Cetera Advisors
LLC, No. 19-cv-02461-MEH, 2020 WL 13470960, at *2 (D. Colo. Aug. 25, 2020) (internal
citation omitted). While Plaintiffs correctly argue (and the proposed amicus brief shows) that
Section 525’s interpretation turns on federal rather than state law, ECF No. 24 at 9-10, neither
party can replicate the FDIC’s expertise and experience in analyzing the FDI Act and other
statutory provisions related to it (including Section 525). As a federal banking agency, the
FDIC’s understanding of Section 525 and its interplay with other federal banking statutes is
based on an extensive institutional history evaluating similar interpretive questions. This

understanding is not shared—indeed, cannot be shared—Dby the existing parties. And while the

8 Colorado v. Ace Cash Express, Inc., 188 F. Supp. 2d 1282 (D. Colo. 2002) (accepting amicus
brief submitted by the Office of the Comptroller of the Currency); First Nat’l Bank of McCook v.
Fulkerson, Civ. No. 98-D-1024, 2000 WL 33914121 (D. Colo. 2000) (accepting amicus brief
submitted by the Office of the Comptroller of the Currency).

? Unlike most other would-be amici, the FDIC’s interest in this case is limited and impartial; it
extends only toward ensuring that federal statutes under its administrative charge are interpreted
and applied correctly. This disinterestedness holds true even though the FDIC seeks permission
to file a brief in support of Defendants rather than in support of neither party. As a federal
government agency, the FDIC is not predisposed to act in favor of any particular party. Instead,
the FDIC seeks only to offer its experience-based perspective and to help this Court resolve legal
questions of nationwide significance—interests of particular importance given Plaintiffs’
(incorrect) reliance on previous FDIC statements. And that motivation does not preclude the
FDIC from submitting a brief that supports a particular party when it believes the law warrants
that outcome. See Sgaggio, 2022 WL 970008 at *5 (“Although, historically, amicus curiae
presented information without advocating a point of view . . . today amicus briefs often support a
particular party.” (emphasis in original)).



Case No. 1:24-cv-00812-DDD-KAS Document 38 filed 04/23/24 USDC Colorado pg 9 of 13

parties can debate the scope and import of Opinion 11, the FDIC remains best positioned to
expound on opinions developed in its own Office of the General Counsel.

Finally, the FDIC’s proposed amicus brief will prove useful to this and other courts when
confronting future opt-out scenarios. While this case ostensibly concerns H.B. 23-1229, other
states and territories have exercised their rights under Section 525.1° This Court’s construction
of Section 525 could therefore influence how other courts interpret the validity and scope of
those states and territories’ opt-out decisions. Similarly, several other legislatures are weighing
opt-out legislation similar to H.B. 23-1229.!! Although the FDIC’s proposed amicus brief limits
itself to questions of law at issue in this case, the legal principles discussed therein may
nevertheless offer useful guidance to this and other courts confronting analogous questions
involving loans “made” in other jurisdictions in the near- and long-term future.

CONCLUSION

Many district courts “welcome amicus briefs from non-parties concerning legal issues
that have potential ramifications beyond the parties directly involved.” NGV Gaming, Ltd. v.
Upstream Point Molate, LLC, 355 F. Supp. 2d 1061, 1067 (N.D. Cal. 2005). This permissive
posture carries even more weight when the issues presented are novel and of national

importance.'? Therefore, the FDIC respectfully requests that this Court grant the FDIC’s motion

101980 Iowa Acts, ch. 1156, § 32 (ITowa); 10 L.P.R.A. § 998/ (Puerto Rico).

' Minnesota, Rhode Island, and the District of Columbia are currently considering draft
legislation to opt out of DIDMCA'’s interest-rate authorities. S. 2275, 2024 Gen. Assemb., Jan.
Sess. (R.I. 2024); H.F. 3680, 93d Leg., 2023-24 Leg. Sess. (Minn. 2024); B. 25-0609, 25th
Council, 2023-24 Sess. (D.C. 2023). In Nevada, a nonprofit corporation has proposed a ballot
initiative seeking to opt the state out of DIDMCA’s interest-rate authorities. Kate Feldman,
Initiative Petition — Statewide Statutory Measure, Nev. Sec’y of State (Jan. 24, 2024),
https://www.nvsos.gov/sos/home/showpublisheddocument/12810/638417127094500000.

12 See e.g., Adarand Constructors, Inc. v. Pena, 965 F. Supp. 1556, 1558, 157376 (D. Colo.
1997) (noting participation by amici curiae in suit challenging race-based preferences in federal
contracting), rev’d on other grounds sub. nom., Adarand Constructors, Inc. v. Slater, 228 F.3d
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to file its proposed amicus brief. And should this Court so direct, the FDIC is prepared to
provide additional assistance either through supplemental briefing or by appearing at oral

argument to answer the Court’s questions.

Dated: April 23, 2024 Respectfully submitted,

HARREL M. PETTWAY

General Counsel

FLOYD I. ROBINSON

Deputy General Counsel

B. AMON JAMES

Assistant General Counsel

J. SCOTT WATSON

Senior Counsel

MINODORA D. VANCEA

Counsel

/s/Michael K. Morelli

MICHAEL K. MORELLI

Senior Attorney

Federal Deposit Insurance Corporation
3501 N. Fairfax Drive, VS-D7004
Arlington, VA 22226

Tel: (571) 501-4021

Fax: (703) 562-2496

Email: mmorelli@fdic.gov

Attorneys for FDIC

1147 (10th Cir. 2000); United States v. Strandlof, No. 09-cr-00497-REB, 2009 WL 5126540, at
*3 (D. Colo. Dec. 18, 2009) (given inadequate briefing on novel issue of First Amendment law,
court decided to “invite amicus curiae briefs” subject to certain procedural and disclosure
requirements).
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CERTIFICATE OF TYPE-VOLUME COMPLIANCE
Excluding the portions of the motion excepted under DDD Civ. P.S. III(A)(3), the FDIC
hereby certifies that the foregoing pleading contains 2,769 words and thus complies with the
type-volume limitation set forth in DDD Civ. P.S. III(A)(1).
Dated: April 23, 2024
/s/Michael K. Morelli

Michael K. Morelli
Attorney for FDIC
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CORPORATE DISCLOSURE STATEMENT

The Federal Deposit Insurance Corporation is a federal corporation established under 12

U.S.C. § 1811. It has no parent corporation and no publicly held corporation owns 10 percent or

more of its stock.

Dated: April 23, 2024

/s/Michael K. Morelli
Michael K. Morelli
Attorney for FDIC
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INTEREST OF THE AMICUS AND SUMMARY OF ITS ARGUMENT

The Federal Deposit Insurance Corporation (FDIC) submits this brief as amicus curiae to
address important legal issues related to the “opt-out” provision contained in Section 525 of the
Depository Institutions Deregulation and Monetary Control Act (DIDMCA).! Unlike the
language used in Section 521 of DIDMCA—which, inter alia, authorizes state banks to make
loans charging interest at the maximum rate permitted by the state where the bank is
“located ”—Section 525 permits a state to opt out of Section 521°s interest-rate regime with
respect to loans “made” in that state. Under well-established principles of statutory
construction, these different terms must be given different meanings. This is particularly
appropriate where, as here, the differences in language reflect differences in congressional intent.
Congress enacted Section 521 to enable state banks to compete with national banks. But it
balanced that economic objective with Section 525 and its objective to enable states to override
the federal interest-rate preemption in Section 521 and thereby maintain a meaningful measure of
control over the usury rates applicable to “loans made in such State.”

Plaintiffs’ challenge to Colorado’s efforts to opt out turns on the meaning of Section
525’s opt-out language; namely, what it means for a loan to be “made” in Colorado. In their
proposed interpretation of Section 525, Plaintiffs rely heavily on FDIC General Counsel Opinion
11 (Opinion 11),2 which does not address opt-out or Section 525. Plaintiffs nevertheless argue
that Opinion 11’s test for determining where a bank is located under Section 521 should also be
applied to determine where a loan is made for Section 525 purposes. Given Plaintiffs’

significant reliance on Opinion 11, the FDIC submits this amicus brief to underscore that

! Pub. L. No. 96-221, § 525, 94 Stat. 132, 167 (1980).

2 See generally General Counsel’s Opinion No. 11, Interest Charges by Interstate State Banks,
63 Fed. Reg. 27,282 (May 18, 1998).
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Opinion 11 is inapplicable to the opt-out issue. As discussed more fully in Part III.A below,
Plaintiffs’ reliance on Opinion 11 is misplaced because where a loan is made under Section 525
cannot be equated with where a bank is located under Section 521, as demonstrated by the
differing text, purpose, and history of those sections, well-established principles of statutory
construction, and prior interpretive pronouncements by the FDIC. Contrary to Plaintiffs’
assertions, none of these tools of statutory construction support their interpretation. For example,
Plaintiffs’ reliance on the legislative history of the 1994 Riegle-Neal Act is inapposite because
such history of a later act does not control the interpretation of an earlier act such as DIDMCA.
And prior pronouncements by the FDIC actually reject Plaintiffs’ position that where a loan is
made under Section 525 should be determined based on where a bank is located under

Section 521.

Before delving into these issues, this brief first analyzes Section 525°s opt-out provision
and 1dentifies the scope of loans affected when a state chooses to exercise it. As discussed in
Part II below, loans are made in a state for purposes of Section 525 if either the borrower or the
lender enters into the transaction in that state. Therefore, loans as to which a Colorado borrower
enters into the transaction while physically present in Colorado fall within the scope of the
federal term “loans made in such State” (Colorado) in Section 525, and Plaintiffs are incorrect in
claiming otherwise.

ARGUMENT

I. Colorado has opted out for any loans that fall within the scope of the federal term
“loans made in such State” in Section 525 of DIDMCA

Section 521 of DIDMCA amended the Federal Deposit Insurance Act (FDI Act) by
adding Section 27 (codified at 12 U.S.C. § 1831d), which authorizes state banks to make loans

charging interest at the maximum rate permitted by the state where the bank is “located,” or at a
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federal rate not exceeding the 90-day commercial paper rate plus one percent, whichever is
greater.® National banks have been permitted to charge the same rates as those allowed by
Section 521 since 1864, under what is now Section 85 of the National Bank Act (12 U.S.C.

§ 85). Before DIDMCA’s enactment in 1980, Section 85 gave national banks a competitive
advantage over state banks. To ensure parity between state banks and national banks, DIDMCA
allows state banks to charge the same rates as those allowed by Section 85. For these reasons,
the two sections are interpreted in pari materia.

But DIDMCA was not concerned solely with the parity between state and national banks
provided by Section 521. Rather, to preserve principles of federalism, Section 525 of DIDMCA
gives states the ability to opt out of Section 521 with respect to any “loans made in such State.”
Colorado’s H.B. 23-1229 opts out of Section 521 with respect to “consumer credit transactions in
this state.” > Because consumer credit transactions are a category of loans, H.B. 23-1229
satisfies Section 525°s requirement that the law “explicitly and by its terms” state that Colorado
does not want Section 521 to apply to loans made in such State. This legislation effects an opt
out with respect to any loans falling within the scope of the federal term “loans made in such
State” in Section 525. The relevant inquiry is therefore what loans fall within the scope of the

federal term “loans made in such State” in Section 525. That issue is addressed in the next

section.

31d. §521. While Section 521 of DIDMCA is the same as Section 27 of the FDI Act, for
simplicity FDIC refers here to Section 521.

4 Id. § 525 (emphasis added).
> H.B. 23-1229, Section 3, 74th Gen. Assemb., Reg. Sess. (Co. 2023).
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II. For purposes of Section 525, loans are made in a state if either the borrower or the
lender enters into the transaction in that state

Because the term “loans made in such State” appears in a federal statute, it must be
interpreted as a matter of federal law.® Such interpretation must “start, as always, with the
language of the statute.” Williams v. Taylor, 529 U.S. 420, 431 (2000). The statute does not
define the term “loans made in such State” and no court decisions interpret it as used in
Section 525. Absent a definition provided by Congress, the statute is interpreted according to the
ordinary meaning of its words. BP Am. Prod. Co. v. Burton, 549 U.S. 84, 91 (2006).

Courts have already developed a fairly consistent set of federal principles addressing
where loans and other contracts are made in the context of applying the (dormant) Commerce
Clause of the U.S. Constitution. According to that jurisprudence, loans are ordinarily understood
to be made in the states where the parties enter into the loan transaction. Thus, if the parties
enter into a loan transaction in the same state, the loan is made in that state. See Midwest Title
Loans, Inc. v. Mills, 593 F.3d 660, 669 (7th Cir. 2010) (where Indiana borrower traveled to
lender’s state (Illinois) to obtain loan, “contract was, in short, made and executed in Illinois™).
But when the parties enter into a loan transaction in two different states (i.e., a borrower
physically present in one state transacts by mail, phone, or internet with an out-of-state lender),
such transaction is made in both states, and both states can regulate it. That is, “[w]hen an offer
is made in one state and accepted in another, we now recognize that elements of the transaction
have occurred in each state, and that both states have an interest in regulating the terms and
performance of the contract.” A.S. Goldmen & Co. v. N. J. Bur. of Sec., 163 F.3d 780, 787

(3d Cir. 1999).

® Dickerson v. New Banner Inst., Inc., 460 U.S. 103, 119 (1983); NLRB v. Nat. Gas Util. Dist. of
Hawkins Cty., 402 U.S. 600, 603 (1971). Plaintiffs agree that the question is one of federal law.
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Accordingly, courts have concluded that loan transactions between parties in different
states are made in the state where the borrower enters into the transaction just as much as they
are made in the state where the lender enters the transaction, and that the borrower’s state does
not violate the Commerce Clause when seeking to regulate such interstate loan transactions. For
example, the Tenth Circuit agreed that the Kansas Uniform Consumer Credit Code (UCCC) did
not impermissibly apply to loans involving a lender outside of Kansas because “the borrower’s
physical location” when entering into the transaction was in Kansas—even if the lender was
outside Kansas. Quik Payday Inc. v. Stork, 549 F.3d 1302, 1308 (10th Cir. 2008). The Tenth
Circuit held that the borrower’s state (Kansas) has the power to regulate such loan transactions,
and that the Kansas UCCC did not apply extraterritorially in violation of the Commerce Clause.
1d.; see also, e.g., Swanson v. Integrity Advance, LLC, 870 N.W.2d 90, 95 (Minn. 2015)
(Minnesota law applying to loans between out-of-state lenders with no physical presence in
Minnesota and Minnesota borrowers who entered into the transaction “while physically located
in the state of Minnesota” did not violate Commerce Clause).” But where a party from State A
physically crosses state lines and travels to the other party’s state (State B) to enter into the
transaction there, the transaction is made in State B because both elements of the transaction

(offer and acceptance) occur in State B.?

7 See also People v. Fairfax Fam. Fund, Inc., 235 Cal. App. 2d 881, 885 (Cal. Ct. App. 1964)
(concluding that California has authority to regulate an out-of-state lender); South Dakota v.
Wayfair, Inc., 585 U.S. 162, 17677 (2018) (South Dakota law applying to online retailer that
lacked physical presence in South Dakota did not violate Commerce Clause).

8 See Midwest Title Loans, 593 F.3d at 669; Dean Foods Co. v. Brancel, 187 F.3d 609, 620 (7th
Cir. 1999) (where seller physically transports milk across state lines from Wisconsin to buyer in
[linois, the transaction was made in Illinois: “[t]his is not a case where ‘elements of the
transaction have occurred in each state’”).



Case No. 1:24-cv-00812-DDD-KAS Document 38-1 filed 04/23/24 USDC Colorado pg 12
of 25

These established federal principles for determining where a loan or contract is “made”
can be applied equally to Section 525. As the cases demonstrate, it is reasonable to conclude that
interstate loans are made in the state in which the borrower enters into the transaction and in the
state in which the lender enters into the transaction.’ It would be arbitrary and artificial to select
one state when the parties enter into the transaction in two different states. 4.S. Goldmen & Co.,
163 F.3d at 786-87 (““A contract between Goldmen in New Jersey and a buyer in New York does
not occur ‘wholly outside’ New Jersey, just as it does not occur ‘wholly outside’ New York.”).
And because such loans are made in both states, either or both states can opt out with respect to
such loans under Section 525. Once one state opts out, Section 521 does not apply to loans made
in that state. The opt-out puts the state in the same position it would have been in had Section
521 never been enacted: to have the interest-rate applicable to loans made in that state decided
under state law rather than Section 521. Congress intended that all “affected states” have a
meaningful opportunity to opt out. See H.R. Conf. Rep. No. 96-842, at 78-79 (1980) (stating that
under DIDMCA, “[s]tate usury ceilings on all loans made by Federally insured depository
institutions ... will be permanently preempted, subject to the right of affected states to override
[preemption] at any time”’) (emphasis added).

Plaintiffs incorrectly claim that Colorado’s opt-out statute would apply to loans that are
not made in Colorado because it covers transactions between Colorado borrowers and out-of-
state creditors that merely advertise in the state. Pls.” Mot. Prelim. Inj., ECF 24 (Mot.) at 16.

But such loans are made in Colorado under federal law if the borrower is physically present there
when entering into the transaction. As discussed above, courts interpreting federal law have

concluded that interstate contracts, including loans, are made both in the state in which the

? This brief discusses the most common scenario: the two-party contract. The FDIC recognizes
that in some circumstances loans could involve multiple lenders or borrowers.
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borrower enters into the transaction and the state in which the lender enters into the transaction.
Therefore, if the borrower is physically present in Colorado when entering the transaction, the
transaction is made in Colorado even if the lender is outside of Colorado. Indeed, the Tenth
Circuit has already rejected the notion that a loan is made solely outside a state simply because
the creditor is outside that state. Quik Payday, 549 F.3d at 1308. And the Colorado UCCC
provision regarding transactions between Colorado residents and out-of-state creditors only
applies if the borrower enters into the transaction while “physically present” in Colorado. '°
Plaintiffs’ related argument that the borrower’s location is irrelevant to determining
where a loan is made because the loan is created by the bank (Mot. at 11) not only conflicts with
this caselaw, but is also misguided because a loan is made between two parties and does not exist
without a borrower. For a loan to be made, there needs to be both a borrower and a lender: both
an offer by one of these parties and an acceptance by the other. An acceptance or offer by the
borrower occurs in the state where the borrower is physically located when making that
acceptance or offer, not in the state where it is received by the lender.!' Therefore, such
acceptance/offer by the borrower necessarily occurs in the state where the borrower is physically
present when entering into the transaction, which further supports the conclusion reached by the
Commerce Clause cases that interstate transactions are made both in the state in which the

borrower enters into the transaction and the state in which the lender enters into the transaction.

10'Section 5-1-201(2) provides that a transaction between a creditor and a Colorado resident is
not made in Colorado if “a resident of this state enters into the transaction while physically
present in another state.” Colo. Rev. Stat. § 5-1-201(2).

' See, e.g., Crellin Techs., Inc. v. Equipmentlease Corp., 18 F.3d 1, 5 (1st Cir. 1994) (in contract
made by telephone, acceptance occurs in state where the words of acceptance are spoken, not in
the state where they are received); Perry v. Mount Hope Iron Co., 5 A. 632, 633 (R.1. 1886)
(offer accepted by telegraph will be deemed accepted where telegram is sent, not received).
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II1. General Counsel Opinion 11 and Plaintiffs’ other authorities are inapposite

A. General Counsel Opinion 11 is inapplicable to the opt-out issue

Plaintiffs suggest that Opinion 11°s analysis of Section 521 provides the relevant
framework for discerning the meaning of Section 525. Mot. at 13. But Opinion 11 is
inapplicable to the opt-out analysis for at least three reasons.

(i) Opinion 11 only interprets Section 521, which looks at where a “bank” is
“located” not where a “loan” is “made”

First, Opinion 11 only addresses where a bank is “located” for purposes of Section 521
(12 U.S.C. § 1831d), which provides that a state bank may charge interest permitted by the state
where that bank is “located.” Opinion 11 does not address or reference Section 525 or opt-out
rights. Because Opinion 11 addresses only the concept of where a bank is located under
Section 521, it has no applicability to opt-out under Section 525. The two statutory provisions
use considerably different language and serve completely different goals. Congress could have
copied the language from Section 521 into Section 525 to provide that only the state where a
bank is located can opt out, but it did not do so. Instead, in Section 525, Congress allowed opt
out for the state where the loan is “made,” and Congress’ choice to use different language should
be given effect. “Where Congress includes particular language in one section of a statute but
omits it in another section of the same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion or exclusion.” Bates v. United States,
522 U.S. 23, 29-30 (1997) (internal quotation marks omitted).

Had Congress intended to refer in Section 525 to the state where the bank was located, it
presumably would have done so expressly, as it did in Section 521. “The short answer is that
Congress did not write the statute that way,” and therefore courts should “refrain from

concluding ... that the differing language in the two subsections has the same meaning.”
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Russello v. United States, 464 U.S. 16, 23 (1983).

In light of these well-established principles of statutory construction, the FDIC has twice
recognized the distinction between where a bank is located under Section 521 and where a loan
is made under Section 525, and warned that the two terms should not be conflated. The FDIC
did so first in an interpretive letter predating Opinion 11. See FDIC Advisory Opinion 88-45,
Relationship of State Usury Preemption Laws, 1988 WL 583093 (June 29, 1988) (“1988
Interpretive Letter””). That letter was drafted in response to a bank’s request for the FDIC to
declare that only the state where a bank is located under Section 521 could opt out—i.e., the
same position that Plaintiffs advocate here. The 1988 Interpretive Letter emphatically rejected
that position, explaining that a bank’s location under Section 521 should not be equated with
where a loan is made under Section 525 because the two sections use different language and
serve different goals. The letter explained that “nothing on the face of the statute” indicates that
the two different terms ““are meant to say the same thing.” Id. at *1. It also noted that the two
terms should not be conflated because they each served a different goal: “Congress had
economic objectives in mind when it adopted section 521; in particular, it was enacted in order to
enable State banks to compete with national banks. By contrast, Congress adopted section 525
in an effort to preserve principles of federalism.” Id. Plaintiffs fail to address this key part of the
1988 Interpretive Letter that refutes their reliance on authorities interpreting where a bank is
located to interpret where a loan is made, while nevertheless citing the letter for the undisputed

proposition that the statute must be interpreted as a matter of federal law. '?

12° On a separate issue, to the extent the 1988 Interpretive Letter could be read as implying that
the six factors in Section 188 of the Restatement of the Conflict of Laws inform where a loan is
made, such an inference is not justified. Section 188 looks at the state with the “most significant
relationship” with the transaction at issue to determine which of two states’ law should apply to a
transaction. Congress could have used language allowing states to opt out if they have the “most
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The FDIC Board also recognized the distinction between where a bank is located and
where a loan is made in a recent rulemaking. Specifically, the Board explained that a bank
would not be permitted to charge the “higher” rate permitted by the state where the bank is
located with respect to loans that are made in a state that has opted out, which indicates that the
opting out state can be different from the state where the bank is located. See Federal Interest
Rate Authority, 85 Fed. Reg. 44,146, 44,153 (July 22, 2020) (Final Rule) (“[I]f a State opts out
of section 27, State banks making loans in that State could not charge [under federal law] interest
at a rate exceeding the limit set by the State’s laws, even if the law of the State where the State
bank is located would permit a higher rate.”).!?

(ii) By deeming banks to be located in their home states even if the loan was

not made there, Opinion 11’°s own text shows that Opinion 11 did not
equate a bank’s location with where a loan was made

Second, Opinion 11’s own text further underscores that it did not equate the state where
the bank was “located” with the state where the loan was made for purposes of Section 525.
Opinion 11 does not address Section 525 at all. Rather, Opinion 11 addressed a different
question, specifically an ambiguity in Section 521 arising from the fact that a bank can have

many locations—a bank is considered located in any state in which it has a branch.'* It was

significant relationship” with the loan at issue, but it did not. Instead, Congress said that states
may opt out with respect to “loans made in such State.” Therefore, those two different terms
should not be conflated.

13" In the event of an opt-out by the state where the borrower enters into the transaction, while the
lender cannot charge the interest rate of the state where the lender is located under federal law, in
some circumstances state-law choice-of-law rules might permit the lender to charge that rate
under state law even on loans made in the opting-out state. See Section 203 of the Restatement
(Second) of Conflict of Laws (1971). Again, the opt-out simply puts states in the same position
they would have been in had Section 521 never been enacted, namely to have the interest-rate
applicable to loans made in that state decided under state law. This amicus brief expresses no
opinion on state-law choice-of-law issues applicable after opt-out; it highlights the issue to
ensure that the state choice-of-law analysis is not conflated with the analysis under Section 525.

4 Opinion 11, 63 Fed. Reg. at 27,283.

10
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unclear which of the potential locations was intended to govern for purposes of Section 521.'°
Explaining that Section 521 is interpreted in pari materia with Section 85 of the National Bank
Act, Opinion 11 adopts a three-part test developed in guidance letters from another federal
banking regulator, the Office of the Comptroller of the Currency (OCC), interpreting Section 85
to determine a bank’s location based on where the bank performed three lending “functions”
related to a loan.'¢

While Opinion 11 suggested that the three functions help inform whether the loan was
made in the home or host state,!” a careful reading of Opinion 11 shows that Opinion 11 used
“made” colloquially and did not mean to suggest that the loan was actually or exclusively made
in the state in which the three functions were performed, much less that it was made in that state
for purposes of Section 525. Indeed, Opinion 11 concluded that in some cases a bank would be
considered “located” in its home state even if the bank performed the three functions outside that
state (if those functions were performed in offices, not branches).'® While this conclusion may
be appropriate with respect to a bank’s location under Section 521 (because a bank can always
be deemed located in its home state), this conclusion makes little sense in the separate context of
interpreting where the loan was made. It is outside any possible interpretive bounds of the term
“loans made in such State” to suggest that a loan is “made” in the bank’s home state even if the
bank performed all the lending functions outside the home state and the borrower resided outside
the home state. In such scenario, no element of the loan transaction (neither offer nor

acceptance) occurred in the home state; therefore, the loan cannot be “made” in the home state.

B rd.
16 1d.
7 Id.
18 Id. at 27,285-86.

11
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More generally, Opinion 11 uses the three functions—where the bank approved the loan,
where it communicated the decision to the borrower, and where it disbursed the loan—to identify
the bank branches with ties to a particular loan for Section 521 purposes, not to identify the state
where the loan was made for Section 525 purposes. Where all three functions occur in one state,
Opinion 11 deems the bank located in that state for Section 521 purposes.'® Where the three
functions do not all occur in one state, however, Opinion 11 and related OCC interpretive letters
deem the bank to be located in any state in which any one of the three functions occurs.?’
Therefore, if the three functions occur in three different host states, the bank could be considered
“located” in each one of the three host states, and also in the home state, and could charge the
interest rates permitted by any of these four states.

Accordingly, while Plaintiffs suggest that an interpretation under which “a single loan
could be deemed ‘made in” multiple states” is “unworkable” (Mot. at 15), Opinion 11 itself
allows a bank to be located in multiple states (four states) in some circumstances, and Plaintiffs
do not suggest that approach has been unworkable. In any event, as the cases discussed in Part 11
above show, it is reasonable to view a loan to be made both in the state where the borrower
enters into the transaction and where the lender does so. By contrast, Opinion 11°s test does not
work in the context of Section 525 because the location of the borrower is irrelevant to the
application of that test. Therefore, Opinion 11°’s three-part test cannot be equated with the test
for where a loan is made for Section 525 purposes because Section 521 focuses on the location
of only one party (the bank), whereas the making of the loan requires two parties (borrower and
bank). As discussed, the location of the borrower is relevant to understanding where a loan is

made between the bank and the borrower. See, e.g., Quik Payday, 549 F.3d at 1308.

YId
20 See OCC Interpretive Letter No. 822, February 17, 1998 at p.14; Opinion 11 at 27,285-86.

12
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(iii) The legislative history of the 1994 Riegle-Neal Act cannot control the
interpretation of an earlier act such as DIDMCA

Plaintiffs’ reliance on the legislative history of the Riegle-Neal Interstate Banking and
Branching Efficiency Act of 1994 (Riegle-Neal) is also inapposite. Just like Opinion 11, that
legislative history dealt with where a bank is “located” for purposes of Section 521, not with the
interpretation of Section 525. But even if that legislative history had addressed where a loan is
made for purposes of Section 525, it is a well-established rule of statutory construction that “the
view of a later Congress” (such as the Riegle-Neal Congress) “cannot control the interpretation
of an earlier enacted statute” (such as DIDMCA). O’Gilvie v. United States, 519 U.S. 79, 90
(1996); see also, e.g., Consumer Prod. Safety Comm 'nv. GTE Sylvania, Inc., 447 U.S. 102, 117
(1980) (finding the Congressional views expressed in the legislative history of a 1976 Act to be
irrelevant to the meaning of a 1972 act because “the views of a subsequent Congress form a
hazardous basis for inferring the intent of an earlier one™).

And because Opinion 11 derives its three-part test from the legislative history of the
Riegle-Neal Act, that test—derived from the views of a later Congress—cannot inform, much
less control, the meaning of Section 525.

B. Like Opinion 11, Marquette is inapposite because it interprets Section 85, which
looks only at where a bank is located and not where a loan is made

Plaintiffs’ reliance on Marquette Nat’l Bank v. First of Omaha Serv. Corp., 439 U.S. 299
(1978) is misplaced. Marquette merely held that the location of the borrower is irrelevant to the
Section 85 analysis, as that provision looks only at where a bank is located. Id. at 310-313.
Plaintiffs nevertheless argue that Marquette “determined where the bank was ‘located’ ... by
assessing where the loan was made.” Mot. at 11-12. But Marquette did not assess where the
loan was made—it did not use that term nor address that concept. Plaintiffs’ Marquette

quotations address a different issue instead: where the hank performed functions relating to the
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loans at issue. Marquette held that “a national bank was ‘located’ for purposes of the section in

the State named in its organization certificate” (i.e., its home state) and the bank “cannot be

deprived of this [home-state] location” even if it extends credit to borrowers outside its home

state. 439 U.S. at 310-312. Marquette listed the functions the bank performed in its home state

as further support for the conclusion that the bank cannot be deprived of its home-state location:
[Minnesota] contends that ... ‘In the context of a national bank which

systematically solicits Minnesota residents ... the bank must be deemed to be
‘located’ in Minnesota for purposes of this credit card program.”’ ...

We disagree... The congressional debates surrounding the enactment of § 30
[Section 85’s predecessor] were conducted on the assumption that a national bank
was ‘located’ for purposes of the section in the State named in its organization
certificate.... Omaha Bank cannot be deprived of this location merely because it
is extending credit to residents of a foreign State... Although the convenience of
modern mail permits Minnesota residents holding Omaha Bank’s
BankAmericards to receive loans without visiting Nebraska, credit on the use of
their cards is nevertheless similarly extended by Omaha Bank in Nebraska...
Finance charges on the unpaid balances of cardholders are assessed by the bank in
Omaha, Neb., and all payments on unpaid balances are remitted to the bank in
Omabha, Neb. Furthermore, the bank issues its BankAmericards in Omaha, Neb.,
after credit assessments made by the bank in that city.

Id. (emphases added). Several of the functions described in Marquette as being performed “by
the bank” in Nebraska do not relate to the making of the loan. Rather, they involve acts that
occur after the making of the loan, such as assessing finance charges.

In sum, nothing in Marquette, which was decided before Section 525°s enactment,
interprets where a loan is made. And while Marquette was correct that the location of the
borrower is irrelevant to the determination of where a national bank is located under Section 85,
that is precisely why Marquette and Opinion 11 are irrelevant to the Section 525 analysis.
Marquette and Opinion 11 interpret Section 85 and Section 521 respectively, which focus on the
location of one party: the bank. By contrast, Section 525 looks at where a loan is made, which

involves two parties: the bank and the borrower. As discussed in Part II above, the location of
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the borrower is relevant to understanding where a loan is made. Indeed, Plaintiffs admit (Mot. at
12) that Marquette and the other sources on which they rely address “the steps involved in
offering a loan.” Thus, these steps are not dispositive to the making of a loan, which involves
not just an offer of the loan by the bank, but also an acceptance of the loan by the buyer—and
that acceptance, as discussed, necessarily occurs in the state where the borrower physically
enters into the transaction.

MorEquity, Inc. v. Naeem, 118 F. Supp. 2d 885 (N.D. Ill. 2000) is also inapposite. As
Plaintiffs admit, just like Opinion 11, that decision “interpreted DIDMCA Section 521 (Mot. at
14), and is therefore distinguishable for the same reasons.

C. Jessup is similarly inapposite

For similar reasons, Plaintiffs’ reliance on the Eighth Circuit’s decision in Jessup v.
Pulaski Bank, 327 F.3d 682, 685 (8th Cir. 2003) is also inapposite. That decision interpreted a
different statute—Section 731 of the Gramm-Leach-Bliley Financial Modernization Act of 1999,
12 U.S.C. § 1831u(f)—allowing Arkansas banks to charge the higher interest rates imported into
Arkansas by out-of-state banks via those banks’ Arkansas-based branches, but only with respect
to loans “made” in Arkansas. After explaining that “[t]he statute does not define the term
‘made,” and no cases have interpreted the term,” Jessup proceeded to apply the OCC’s three-part
test for determining where a bank is located under § 85. Id. at 684. The court performed no
independent analysis of the statutory term “made,” but instead deferred to a 2001 OCC letter that
appears to be publicly unavailable.

Even if it were appropriate to equate the state where a loan is “made” with the state
where a bank is located—in the context of § 183 1u(f)—it is not appropriate to equate the two

terms in the context of Section 525, for the three reasons discussed above. And it might be
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inappropriate to equate the two terms even in the context of § 1831u(f). Indeed, the parties did
not brief the court on all possible nuances of the OCC’s three-part test, and the court may not
have reached the same conclusion had those nuances been highlighted and briefed. For example,
the court was not informed that applying the three-part test to a different set of facts where all
three functions were performed at offices (not branches) outside Arkansas would lead to the
untenable result that a loan is “made” in Arkansas even if the bank performed all three lending
functions outside of Arkansas and the borrower entered into the transaction outside of Arkansas.
See Part II1.A(i1) above.
CONCLUSION

For these reasons, Plaintiffs’ reliance on Opinion 11 and other authorities interpreting
Section 521 (or its national bank counterpart) is misplaced.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 1:24-cv-812-DDD-KAS

NATIONAL ASSOCIATION OF INDUSTRIAL BANKERS, AMERICAN FINANCIAL
SERVICES ASSOCIATION, and AMERICAN FINTECH COUNCIL,

Plaintiffs,
V.

PHILIP J. WEISER, Attorney General of the State of Colorado, and MARTHA FULFORD,
Administrator of the Colorado Uniform Consumer Credit Code,

Defendants.

[PROPOSED] ORDER

Having reviewed the Unopposed Motion for Leave to File an Amicus Curiae Brief in
Support of Defendants, and sufficient cause appearing,

IT ISHEREBY ORDERED that the Federal Deposit Insurance Corporation is granted
leave to participate as amicus curiae and to file its brief. The Clerk of Court is hereby directed to
accept for filing the brief attached to the Federal Deposit Insurance Corporation’s motion.

DONE AND ORDERED in Denver, Colorado, this day of April, 2024.

United States District Judge





